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FOREWORD

The Handbook on Assessment of Labour Provisions in Trade and Investment Arrangements
is funded by the European Commission and the Flemish Government. Its main purpose
is to provide in an accessible and practical manner an overview of the design, implemen-
tation and impact of labour provisions, as well as addressing specific issues related to
trade and labour. It is intended for government representatives and social partners, as
well as the broader public interested in trade and labour matters.

This publication is part of a larger International Labour Organization (ILO) project
that assesses labour provisions and has been accompanied by field research, interviews
and regional seminars with academics, governments and social partners. It builds
on previous research on the effectiveness of labour provisions, namely: Assessment of
Labour Provisions in Trade and Investment Arrangements (2016) and Social Dimensions
of Free Trade Agreements (2013).

The authors and contributors to the 15 chapters are Susan Ariel Aaronson, Jonas
Aissi, Mirela Barbu, Liam Campling, Marva Corley-Coulibaly, Elizabeth Echeverria
Manrique, James Harrison, Takaaki Kizu, Pablo Lazo Grandi, Ngoc-Han Tran,
Myriam Ochri, Rafael Peels, Tilottama Puri, Ben Richardson, Daniel Samaan, Anselm
Schneider, Pelin Sekerler Richiardi, Adrian Smith, Lore Van den Putte and Christian
Viegelahn. Research assistance was provided by Salonie Hiriyu and Ngoc-Han Tran.
The Handbook has been coordinated by Marva Corley-Coulibaly, under the supervi-
sion of Moazam Mahmood, Director A.I of the Research Department.

The Handbook has benefitted from substantive comments and discussion with ILO
colleagues Raphael Crowe, Karen Curtis, Ariana Rossi, and Anne Ziebarth.

Special thanks to Rudi Delarue, Silvia Formentini and staff of the European
Commission, in particular the Directorate General for Trade and the Directorate
General for Employment, Social Affairs and Inclusion for their substantial comments
and suggestions.

Finally, thanks to the participants in the seminars held in Brussels, the European
Economic and Social Committee and our colleagues at the ILO Office for the
European Union and the Benelux countries for their support and assistance during the
preparation of the seminars.
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EXECUTIVE SUMMARY

Labour provisions play an active role in trade agreements

Research has shown that trade liberalization can serve as a catalyst for economic growth
and increased employment opportunities in both developing and advanced economies.
At the same time, some economies have been increasingly marked by inequality and
informality, which have led to the heightened public scrutiny of trade liberalization,
and in particular trade agreements. There have been calls for policy-makers to do more,
including in the context of trade agreements, to protect and promote labour standards
and institutionalize the involvement of stakeholders.

It is in this context that labour provisions in trade agreements have come to take on
an increasing role. Trade-related labour provisions are defined as: references to any
standard that addresses labour relations or working terms or conditions; mechanisms
for monitoring or promoting compliance with labour standards, such as consultative
groups; and/or a framework for cooperation, such as the sharing of best practices, sem-
inars and forums.

These provisions have become more commonplace in trade agreements and increasingly
comprehensive in their scope. This characterization is not limited to trade agreements
between advanced and developing economies, but applies equally to trade agreements
between developing and emerging economies. One-quarter of the trade agreements
with labour provisions are between developing economy partners. Moreover, the large
majority of current labour provisions reference internationally recognized core labour
standards (such as those referred to in the 1998 Declaration on Fundamental Principles
and Rights at Work), in addition to monitoring, cooperative and dialogue mechanisms.

The ILO has been involved in providing advice and technical expertise relating to the
design and implementation of labour provisions, upon request of its Members. This is
in accordance with its constitutional mandate, the 1944 Declaration of Philadelphia,
which lays out the aims and principles of the Organization, and affirms the responsi-
bility of the ILO to review all national and international economic and financial pol-
icies and measures in the light of the fundamental objective of social justice.

This mandate is reiterated in the 2008 Declaration on Social Justice for a Fair
Globalization, which also states that, upon request, the ILO can provide assistance to
its Members that aim to enhance decent work in the framework of bilateral or multilat-
eral agreements subject to their compatibility with ILO obligations. Together with the
1998 Declaration on Fundamental Principles and Rights at Work, the member States
affirm their commitment to international labour standards within the context of trade,
stressing that labour standards should not be used for protectionist trade purposes; that
the comparative advantage of any country should in no way be called into question; and
that the violation of fundamental principles and rights at work cannot be invoked or
used as a legitimate comparative advantage.
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HANDBOOK ON ASSESSMENT OF LABOUR PROVISIONS IN TRADE AND INVESTMENT ARRANGEMENTS

The present Handbook on Assessment of Labour Provisions in Trade and Investment
Arrangements complements previous ILO research on the subject by providing prac-
tical information in a format geared towards non-specialist audiences. First, there
is more information on trends and the labour market outcomes of trade. Second,
further detail is provided on different approaches relating to technical cooperation,
consultation, dialogue and monitoring, and conflict resolution in trade agreements.
Third, practical country examples are included that show how labour provisions have
been implemented — with regard in particular to stakeholder involvement. Finally,
there is an examination of particular issues such as global supply chains, gender and
labour governance.

Prior ILO research has confirmed some benefits of labour provisions,
without diverting or harming trade

These trends and questions have recently been analysed in the report Assessment of
Labour Provisions in Trade and Investment Arrangements (ILO, 2016). Before elabo-
rating on the main issues in the present handbook, it would be useful to revisit the key
findings of the assessment report, which complements this research and examines how
and whether labour provisions set the framework conditions for decent work outcomes.
The methodology in the assessment report was based on a cross-national quantitative
assessment of the 260 trade agreements reported to the World Trade Organization
(WTO) at the end of 2014, including the 71 with labour provisions, designed to give
a better understanding of the labour market outcomes of labour provisions. The ana-
lysis was supported by case studies and interviews at the country level. The key find-
ings showed:

o Over the past two decades, trade-related labour provisions
have become more commonplace and comprehensive.

This is evidenced in the assessment report by, first, the growing number of trade
agreements that include labour provisions — from the first trade agreement to include
a bindinglabour provision in 1994 to the current situation, with 77 trade agreements
in 2016 (covering 136 economies) that include labour provisions. Almost two-thirds
(64 per cent) of the trade agreements with labour provisions came into existence
after 2008.

Second, since 2009 it has been standard practice for most labour provisions to refer-
ence the 1998 Declaration on Fundamental Principles and Rights at Work. These are
the four principles and associated rights that are considered fundamental for social
justice, namely: freedom of association and the effective recognition of the right to
collective bargaining; the elimination of all forms of forced or compulsory labour; the
effective abolition of child labour; and the elimination of discrimination in respect of
employment and occupation.

In addition, the ratification and implementation of other instruments, such as the
ILO fundamental Conventions, other ILO Conventions classified by the ILO as up
to date, and internationally agreed frameworks such as the Decent Work Agenda, are
being included in some more recent agreements. States also highlight specific issues
in their labour provisions, such as the protection of migrant workers. Aside from the

Executive summary
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references to labour standards, there are also evolving mechanisms for implementa-
tion and cooperation, including those relating to stakeholder involvement.

Labour provisions ease labour market access,
in particular for working age women.

Based on a cross-country macro-analysis, the assessment report shows that trade agree-
ments with labour provisions result in labour force participation rates 1.6 percentage
points higher than those resulting from trade agreements without labour provisions.
This is because trade agreements with labour provisions bring larger proportions of
working age men and women into the labour market. In addition, because this impact
is stronger for women than men, the gap between men and women’s labour force
participation rates is reduced by 1.1 percentage points in countries that have trade
agreements with labour provisions. One possible explanation for this effect is that
labour provision-related policy dialogue and awareness-raising can influence people’s
expectations of better working conditions, which in turn increase their willingness
to enter the labour force. In addition, given the focus on non-discrimination in trade
agreements, women in particular may be more inclined to join the labour market
in anticipation of better working conditions. These gender-related findings were also
echoed in other parts of the assessment report at the country level.

There is country evidence of the impact of labour provisions
on the narrowing of the gender wage gap.

Evidence for this is furnished in the assessment report by the case study of Cambodia’s
textile sector, which, between 1999 and 2004, was covered by a trade agreement with
the United States. The Cambodia—United States Bilateral Textile Agreement included
labour provisions and a specific implementation mechanism at the firm level. The
results of the assessment in the report show that the gender pay gap was reduced by
about 80 per cent in the textile sector — from 32 per cent prior to the agreement to 6 per
cent after its adoption. This reduction was directly attributable to the agreement and
its implementation programme. Over the same period the gender wage gap remained
virtually unchanged in other manufacturing sectors. These results are partly due to
the incentive structure of the agreement, which tied export quotas to compliance with
labour standards, but also to a monitoring programme (Better Factories Cambodia)
that was implemented with the support of the ILO and backed by the social partners.

Labour provisions in trade agreements
do not divert or decrease trade flows.

The assessment report analyses exports over the past 20 years, using a bilateral trade
model, and finds that trade agreements both with and without labour provisions boost
trade to a similar extent. Trade agreements with labour provisions are estimated to
increase the value of trade by 28 per cent on average, while trade agreements without
labour provisions increase trade by 26 per cent (these results are not statistically sig-
nificantly different from each other). Further, if the number of years is reduced to
the past ten instead of 20, the positive effects become even stronger for both types of
agreement. These findings are in line with the body of evidence that concludes that
there is no negative impact of respect for core labour standards on export performance.
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o+ The key mechanism through which labour provisions have an impact
is labour market institutions, supported by stakeholder involvement.

Based on case study analysis, the assessment report finds that there are common
factors related to positive outcomes. These factors include legal reforms, monitoring
and capacity-building — all supported by stakeholder involvement, in such modalities
as consultative forums and dialogue. Where stakeholder involvement is concerned,
there have been effective synergies between different approaches. In particular, labour
advocates have combined legal, political, economic, dialogue and monitoring mech-
anisms in an endeavour to tackle various issues. Additional cross-border coalitions
of stakeholders have been effective in facilitating implementation efforts, and also in
enhancing the overall credibility of dialogue forums.

These are simple but important findings and constitute a step forward in research on
this issue. The objective of the present handbook is to elaborate on some of these issues
and thereby to shed more light on the approaches and their effectiveness.

Trade liberalization has an impact on global supply chains,
gender, and the role of businesses to address decent work deficits

As has been said before, trade liberalization has impacts on decent work, and presents
both challenges and opportunities for all economic actors. Through trade policies and
trade agreements, countries are increasingly dealing with various cross-cutting issues
affected by trade liberalization, such as global supply chains, gender, and corporate
social responsibility (CSR). The present handbook sheds some light on these issues.

Trade liberalization can have important impacts on domestic and foreign firms in
global supply chains, and also on their workers. A trade barrier on imports can shield
domestic producers from import competition, which may at least delay the market exit
of firms and obviate immediate job dismissals. In the context of global supply chains,
however, many firms rely on imported inputs that enter their production process. A
trade barrier on imports in this context can have adverse effects on domestic firms and
their workers, with the effects magnified if inputs cross borders multiple times. Trade
liberalization also has an impact on how and where firms set up their global production
networks. In many cases such networks create decent jobs, but it can also happen that
basic labour standards are violated and the quality of jobs is poor. In this respect, an
important role can be played by labour market institutions that promote core labour
standards in global supply chains, and also by efforts to provide a cushion to displaced
and disadvantaged workers, including women.

To date, about one out of four trade agreements in force and notified to the WTO
includes gender references. In general, gender references in trade agreements are found
in labour provisions as part of the principle of the elimination of discrimination in
respect of employment and occupation. But they are also included independently of
the labour provisions, primarily as references to gender equality. Gender provisions
depend on dialogue and cooperative activities as their principal means of imple-
mentation; in practice, however, there is limited evidence of the implementation of
these provisions.

Executive summary
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The research suggests that such gender-related commitments could be better tailored
to the economic and political contexts of the countries involved. In addition, there is
an important area of opportunity in the implementation of ex-ante and ex-post gender
analyses of trade agreements, as useful tools to support the design and implementation
of these provisions.

Similarly, and to some extent motivated by new forms of production such as global
supply chains, reference to CSR commitments in trade and investment agreements
has become increasingly widespread. While global production networks have been
considered as an engine for development, contributing to economic growth and job
creation, they have coincided with decent work deficits. Through CSR instruments and
initiatives, businesses may uphold labour rights in a manner that complements the role
played by States. Even though CSR commitments in trade agreements are new, and
the language is generally promotional with limited reference to specific CSR instru-
ments, they have potential. For example, CSR provisions can be used and monitored
by workers, businesses and States through the implementation mechanisms that are
provided in trade agreements. At the same time, CSR practices are only one of the
different mechanisms available to tackle the challenges and seize the opportunities
offered by the interface between global supply chains and trade policies.

The different types of considerations in trade agreements, such as CSR and gender,
together with labour provisions provide an entry point for stakeholders and govern-
ments to discuss issues related to decent work in global supply chains. These consid-
eration also hold the potential to create spillover effects that may improve domestic
governance in trade partners. Labour provisions may facilitate a feedback loop
between governments and their citizens on broader issues that affect trade. For
instance, they may help policy-makers to integrate labour rights with other public
policies (such as fiscal policy, anti-corruption policies or criminal laws), which may
eventually lead to improved governance and increased productivity, as well as advance
social cohesion.

Countries follow different paths towards the same goal of promoting
labour standards and improving working conditions ...

As discussed in more detail in the present handbook, labour provisions take different
forms in different countries. In the great majority of trade agreements that include
labour provisions, the parties commit themselves to not lowering their labour standards
or derogating from labour law in order to attract trade or investment. Labour provisions
also aim to ensure that domestic labour laws are effectively enforced and are consistent
with labour standards. In all, 72 per cent of trade-related labour provisions make refer-
ence to ILO instruments, with most including legally binding commitments in respect
of internationally recognized core labour standards.

Typically, policy mechanisms related to labour provisions can be understood as a com-
bination of different policy interventions: pre-ratification measures, meaning that the
parties agree to make certain legal and/or institutional changes before the agreement
enters into force; post-ratification measures, meaning that parties agree to make certain
legal and/or institutional changes after the agreement enters into force; technical
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cooperation, providing resources and training; monitoring, directed towards the per-
formance of commitments by States or by firms; dispute settlement, including the possi-
bility of using sanctions; and economic incentives (and disincentives), for instance in
the form of quota increases in exchange for social performance.

... with the involvement of stakeholders ...

A number of countries have set up advisory mechanisms to involve social partners
in the implementation of labour provisions in trade agreements. These mechanisms
include: permanent consultative structures, more agreement-specific mechanisms, and
more inclusive mechanisms involving broader segments of civil society and the general
public. While they have common traits, the mechanisms differ in some cases. For
example, in the case of the European Union (EU), the consultation of advisory bodies
is mandatory for both parties and there is an establishment of institutional mechanisms
explicitly aimed at promoting dialogue between the civil societies of the parties to the
trade agreement.

Evidence shows that, through their involvement, social partners can contribute to an
environment that is more conducive to improving labour standards in the long run,
including by increasing public awareness of labour issues, enhancing dialogue between
governments and civil society, and putting labour issues on the political agenda. To
improve their effectiveness, however, dialogue mechanisms could become more insti-
tutionalized, and the accountability of governments towards the mechanisms could
be strengthened.

Stakeholders have frequently played an important role in activating the various mech-
anisms provided under the labour provisions in trade agreements. Evidence indicates
that labour rights are most effectively promoted in cases where different mechanisms,
ranging from legal, political and economic mechanisms to development cooperation
and monitoring, have been used in combination. Collaboration among civil society
organizations across borders has played a fundamental role in the activation of such
mechanisms. Opportunities exist to enhance the integration of the various mechanisms
provided under trade agreements.

It clearly emerges from past experience that the involvement of stakeholders in different
stages of labour provisions has been very important in attempting to achieve the
desired effects. In some instances limited, but positive, outcomes were obtained. For
example, at the negotiation stage, stakeholders have advocated — and, in some cases,
successfully obtained — stronger government commitment towards the implementa-
tion of labour standards (as in the European Union-Republic of Korea agreement).
In addition, the filing of public submissions by stakeholders has proved a useful means
of raising awareness and promoting labour standards in some countries (such as with
the Dominican Republic-Central America Free Trade Agreement (CAFTA-DR) - or
United States—Peru agreements).

Executive summary
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.. in development cooperation and through cross-border dialogue

From a general point of view, case studies show that different mechanisms such as devel-
opment cooperation, cross-national dialogue or enforcement mechanisms are interre-
lated. Similar to other mechanisms, stakeholder involvement has also been relevant in
determining their success. For example, in the case of the European Union-Republic of
Korea agreement, cross-border advocacy by trade unions and other civil society groups
led to the inclusion of a trade and sustainable development chapter.

Cross-border dialogue and development cooperation have played an important role in
the cases of Mexico and Morocco in their agreements with the United States and the
EU, respectively. In Colombia the identification of areas favourable for capacity-building
was achieved through cooperation with partner countries and other stakeholders.
Projects resulting from these consultations have proved helpful in strengthening insti-
tutions and capacity-building in ministries of labour and the judiciary.

In the case of the European Union—Republic of Moldova Association Agreement and
the Deep and Comprehensive Free Trade Area, dialogue mechanisms have recently
been established - for the former, the Civil Society Platform and, for the latter, the
Joint Civil Society Dialogue Forum. These have focused, among other things, on the
overall governmental commitment to labour reform, transparency and accountability,
and on the involvement of social partners. While these mechanisms provide a space for
discussion, it remains to be seen whether they can also serve as an effective means of
raising issues related to the violation of labour standards and their monitoring.

Another finding is that, thanks to close coordination among various stakeholders, the
monitoring of compliance has also been effective. The Cambodian textile sector exem-
plifies how governments, employers, trade unions and other non-State actors can work
together in a trade framework (namely, the Cambodia-United States Bilateral Textile
Agreement) to improve labour market outcomes. The ILO’s assistance also proved
helpful in supporting credible and transparent monitoring.

All the same, even though the mechanisms included in labour provisions have proved
reasonably effective in improving the protection of labour rights, there is still scope for
further improvement. While there is a growing trend to involve stakeholders, problems
remain in making that involvement meaningful, particularly when some governments
are perceived as being reluctant to take action. This is evidenced by the persisting gaps
in some countries between labour legislation and its enforcement.

The ILO will continue to analyse labour provisions, provide
technical expertise to its Members, and develop partnerships
to promote decent work in relation to trade and investment
in the context of the Sustainable Development Goals

At its 328th Session in November 2016, the ILO Governing Body decided to continue
to collect and analyse information regarding labour provisions in trade agreements
and provide technical assistance to constituents requesting support in applying such
provisions. The ILO also decided to develop partnerships with relevant international
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organizations and others with a view to offering integrated policy advice to con-
stituents regarding the promotion of decent work in the context of trade and invest-
ment, as part of the implementation of the 2030 Agenda for Sustainable Development.
This decision affirms the aspiration of ILO Members to achieve a better understanding
of the design, implementation and impacts of labour provisions in trade agreements.
The decision is timely in the light of a number of initiatives that have also called for
a clearer link between trade policy and supporting strategies to improve decent work
outcomes, including:

o the 2030 Agenda for Sustainable Development, which, through its Goal 8, under-
takes to promote inclusive and sustainable economic growth, employment and
decent work for all and also endorses the promotion of a rules-based equitable multi-
lateral trading system, and, through its Goal 17, secks meaningful and lasting trade
liberalization;

o the Nairobi Maafikiano work programme adopted by the United Nations Conference
on Trade and Development (UNCTAD) at its 14th Session, which affirmed that
trade was a means to support the Sustainable Development Goals and that “regional
integration can be an important catalyst to reduce trade barriers, implement policy
reforms, decrease trade costs, and increase developing country participation in
regional and global value chains ... These agreements [bilateral and regional trade
agreements) should be consistent with, and should contribute toward a stronger
multilateral trading system” (paragraph 29);'

o the resolutions and conclusions of the Committee on Decent Work in Global Supply
Chains, adopted at the 105th Session of the International Labour Conference in
2016, which concluded that governments should “consider to include fundamental
principles and rights at work in trade agreements, taking into account that the viola-
tion of fundamental principles and rights at work cannot be invoked or otherwise
used as a legitimate comparative advantage and that labour standards should not be
used for protectionist trade purposes”.

' United Trade Conference on Trade and Development (UNCTAD). 2016. Nairobi Maafikiano — From decision to
action: Moving towards an inclusive and equitable global economic environment for trade and development (TD/519/Add.2).

Executive summary
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CHAPTER 1
TRENDS IN LABOUR PROVISIONS IN TRADE ARRANGEMENTS*

Summary

Labour provisions in trade agreements have become increasingly common over
the past two decades, accounting for 7.3 per cent of trade agreements in 1995
and 28.8 per cent in 2016.

Labour provisions tend to be included in agreements between developed and
developing countries — known as North—South agreements — while one-quarter
of labour provisions are found in agreements among developing countries
(South-South agreements).

Labour provisions have also become more comprehensive, including in respect of
the obligations within the framework of ILO instruments, and the mechanisms
for implementation and cooperative activities.

Despite some emerging evidence, the effectiveness of labour provisions in
improving working conditions is a largely under-researched area, and further

analysis is needed.

What are labour provisions, and what
trends have been observed in them?

Since the North American Free Trade Agreement
(NAFTA) of 1994, labour provisions have become

increasingly common in trade agreements.
gly g

The number of trade agreements with labour provisions
has increased from three in 1995 to 77 in 2016 (figure
1.1). Additionally, since 2010 the share of trade agree-
ments with labour provisions being concluded each year
has increased. Consequently, the share of trade agree-
ments with labour provisions has risen from 7.3 per
cent of the total number of trade agreements in 1995
to 28.8 per cent in 2016. In addition, labour provi-
sions have also become more comprehensive in their
scope, with most referring to core labour standards

* Marva Corley-Coulibaly, Takaaki Kizu, Elizabeth Echeverria Manrique
and Ngoc-Han Tran, ILO Research Department.

and other ILO instruments, as well as mechanisms for
implementation and cooperation, including with stake-
holder involvement.

The definition of labour provisions referred to in this
chapter is broad-based (ILO, 2016) and includes:

o any reference to standards that address labour rela-
tions or minimum working terms or conditions;

e any mechanism to promote compliance with the
standard, such as consultative bodies to facilitate dia-
logue, which can be permanent or temporary;

o aframework for cooperative activities, such as tech-
nical assistance, exchange of best practice, training,
and others.

On one hand, labour provisions are viewed as govern-
ance tools and a means of promoting compliance
with international labour standards. Indeed, in most
trade agreements that include labour provisions, trade
partners promote compliance with labour standards

*100!:
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Figure 1.1 Trade agreements with and without labour provisions, 1995-2016*
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* Data shown in the figure is correct as of August 2016.

through various commitments which are discussed
further below.

On the other hand, labour provisions are also cooper-
ative tools for dialogue and the exchange of informa-
tion on a number of labour issues.

Given that, over the past decade, a growing number of
jobs have been linked to trade, the inclusion of labour
provisions in trade agreements can have implications for
workers. In the past two decades alone, the number of
jobs related to international trade has rapidly increased
both in terms of their quantity and their share of total
employment. For example, an ILO study of 40 coun-
tries' estimates that the number of jobs linked to global
supply chains has increased from 296 million in 1995
to 453 million in 2013, accounting for 16.4 per cent of
total employment in 1995 and 20.6 per cent in 2013.

The present chapter reviews the scale and scope of
labour provisions, along with their effectiveness based
on the findings in the literature.

' The 40 sample countries are seven emerging economies (Brazil, China,
India, Indonesia, Mexico, the Russian Federation and Turkey) and

33 advanced economies (Australia, Canada, Japan, the Republic of Korea,
Taiwan (China), the United States and the 27 countries of the EU).

* ILO (2015).

What are regional patterns of labour
provisions in trade agreements?

The majority of labour provisions tend to be included
in agreements between developed and developing
countries (North—South agreements). These North—
South trade agreements account for as many as 70.1 per
cent of the total number of trade agreements with
labour provisions.

However, there are also an increasing number of trade
agreements with labour provisions concluded among
developing and emerging countries (South-South
agreements). In fact, one-quarter of all trade agree-
ments with labour provisions are between developing
economy partners, involving in particular a large
number of trading partners in Latin America’ and
Sub-Saharan Africa.*

There is some regional variation underlying the overall
trends in labour provisions. Among the 136 countries
that have included labour provisions in their trade

* These countries include Chile, Costa Rica, Nicaragua, Panama and member
states of Andean Community, Caribbean Community and Common Market
(CARICOM) and Southern Common Market (MERCOSUR).

* These countries include member states of Common Market for Eastern
and Southern Africa (COMESA), East African Community (EAC),
Economic Community of West African States (ECOWAS) and Southern
African Development Community (SADC).

[ Chapter 1 Trends in labour provisions in trade arrangements
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agreements, Canada, Chile, the EU and the United
States are particularly active.

The trade agreements concluded by Canada and the
United States almost exclusively include labour provi-
sions. The United States has included labour provi-
sions in 13 out of its 14 agreements in force. Similarly,
Canada has labour provisions in nine out of its 11 trade
agreements. The EU has concluded 15 trade agreements
with labour provisions, accounting for 40 per cent of
the total of 38 trade agreements in force.” Lastly, Chile
has included labour provisions in 12 out of its 26 agree-
ments in force, accounting for about 40 per cent.

Some countries have not included any labour provisions
in their trade agreements. As of August 2016, there
were 55 such countries from all regions across the world,
except Eastern Europe. At the regional level, countries
without labour provisions in their trade agreements are
more highly concentrated in Southern Asia and the
Arab States. No countries in Southern Asia and only
four of the 12 Arab States with trade agreements have
such provisions.

What about normative contents
and scope?

As mentioned above, the content of labour provisions
includes a range of obligations (and also non-committal
provisions) and references, most notably to ILO instru-
ments. There are also mechanisms for implementation
and enforcement, ranging from consultative committees
for monitoring and dialogue, amicable or formal con-
sultations, the integration of an ad hoc panel in the event
of disputes, and the application of fines or sanctions.

The nature of the normative contents (obligations or
political commitments) is determined by the question:
what do countries undertake to do in respect of labour
rights and working conditions? Research shows that the
most frequent commitments found in the agreements
are the following:

* The EU has different types of agreements that regularly include a trade
pillar or component: Association Agreements, Stabilisation Agreements,
Deep and Comprehensive Free Trade Agreements and Economic
Partnership Agreements.

o to ensure the effective enforcement or implementa-
tion of laws, regulations and labour standards;

o to adopt, uphold and/or improve laws, regulations
and labour standards;

o not to waive or derogate from laws, regulations and
labour standards;

o the reaffirmation of obligations of parties to the
agreements as Members of the ILO;

o to promote public awareness of labour and laws,
transparency and communication to the public;

o to ensure access to tribunals in order to uphold
labour laws and standards;

o to provide procedural guarantees to ensure the
effective application of labour laws, regulations and
standards.

Where their scope is concerned, in some instances,
parties commit themselves to these obligations under
international frameworks relating to international
labour standards or labour rights and principles. For
example, it is quite common for most trade agree-
ments with labour provisions to include a reference to
the 1998 Declaration on Fundamental Principles and
Rights at Work® (figure 1.2).

However, there are also examples where other ILO
instruments or frameworks have been included, beyond
these standard references. These include the following:

o ILO fundamental Conventions, whose effective
implementation is called for in 9.1 per cent of trade
agreements with labour provisions, in particular EU
trade agreements;

o the ILO Decent Work Agenda, referred to in 13 per
cent of trade agreements with labour provisions,
most notably in some EU and Canadian agreements;

o the ILO Social Justice Declaration for a Fair
Globalization, referred to in 11.7 per cent of agree-
ments with labour provisions, in particular in trade
agreements concluded by the EU, the European Free
Trade Association (EFTA) countries and Canada.

¢ The Southern African Development Community does not include a
reference to the 1998 ILO Declaration. It does, however, refer to individual
ILO core Conventions, such as Conventions Nos 29 and 105 (on forced
labour); Nos 87 and 98 (on freedom of association and the right to collective
bargaining); Nos. 100 and 111 (on discrimination); and No. 138 (on the
minimum age of entry into employment).
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Figure 1.2 References to ILO instruments in trade agreements, 2016 *
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* Some agreements make reference to general principles and labour rights without making direct reference to ILO
instruments (Declarations, Conventions, Recommendations or Protocols).

Besides ILO instruments, certain specific issues of
importance to the countries are also included in provi-
sions, such as gender for the EU (for instance, in agree-
ments with the Republic of Korea and Georgia) and
Canada (in agreements with Peru and Colombia), and
the protection of migrant worker rights for Canada and
some EU agreements (for example, with Colombia and
Peru) (see box 1.1).

Apart from the reference to labour relations and
working conditions, reference is also made to a wide
variety of cooperative mechanisms on such matters as
institutional capacity-building, as between Costa Rica
and Singapore; on labour-related policy dialogue, as
between Chile and Peru; on promotional activities,
including technical cooperation projects, as in the East
African Community; and on consultation and dia-
logue, as between Hong Kong, China and Chile.

How effective have labour provisions
been in improving working conditions?

The effectiveness of labour provisions is a hugely
under-researched area. This is because it is difficule
to make a direct link between these provisions and
working conditions. In order for labour provisions to
materialize in working conditions at the firm level,
they first need to have some impacts at the institutional
level, for example by triggering changes in laws and
regulations. Such intermediate outcomes would then
have more direct impact on working conditions at the
firm level. A direct link of this nature is not only difh-
cult to quantify, but data availability in many countries
are scarce (see Chapter 4). Hence there is a significant
lack of empirical research on this topic.

These difficulties notwithstanding, a few empir-
ical studies have been carried out, pointing to some
emerging evidence. An ILO study finds that labour
provisions in trade agreements ease labour market
access, in particular for working age women. Trade
agreements with labour provisions boost labour force
participation rates by 1.6 percentage points more
than agreements without labour provisions. Since
this impact is stronger for women, the gender gap in
the labour force participation rate is reduced by some
1.1 percentage points. One possible explanation for

[ Chapter 1 Trends in labour provisions in trade arrangements
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Box 1.1 Labour rights of migrant workers

Differently from trade, the migration of low-skilled workers tends to move in one direction only:
from developing to developed countries. This pattern of migration has led to few overlapping inter-
ests between sending and receiving economies,’ which might partly explain the limited inclusion
of provisions on migrant workers’ rights and the growing inclusion of security and mobility-related
clauses in trade agreements.” Given the importance of labour protection for migrant workers in
trade agreements, the United Nations Human Rights Council suggested that States include explicit
references to international human rights and labour instruments in all trade agreements.’ Since
2009, provisions for migrant workers have been increasingly incorporated in EU and Canadian
trade agreements:

o Provisions for migrant workers in EU trade agreements: Provisions on migrant workers tend to be
part of EU political agreements rather than of EU free trade agreements or trade pillars/deep and
comprehensive free trade areas (DCFTAs) under Association Agreements.* Of these, the EU-
Colombia and Peru trade agreement and the political pillar of the EU-Ukraine agreement make
direct references to migrant workers’ rights. Provisions for migrant workers are incorporated in
the main texts of these agreements.

o Provisions for migrant workers in Canadian trade agreements: Provisions for migrant workers
are incorporated in side agreements on labour (agreements on labour cooperation) in all Canada’s
trade agreements (signed and in force) since 2009. These provisions for migrant workers include
non-discrimination clauses relating to conditions of work for migrant workers and scope for
cooperative activities regarding the promotion of labour standards. In the case of the Canada—
Jordan trade agreement, the provision also includes cooperation in the management of temporary
foreign worker programmes.

o EU-Canada Comprehensive Economic and Trade Agreement (CETA):’ In 2011, the EU under-
took an ex-ante assessment of the impact of trade agreements on the EU and Canada in terms
of their economic and social aspects. The assessment suggested that, given the economic situ-
ation in Canada and most EU Member States, there would be less demand for labour movement
between Canada and the EU, even for high-skilled workers (p. 375). This notwithstanding, the
assessment called on both parties to promote and ensure non-discrimination against migrant
workers (p. 137). A specific reference to migrant workers is included in the Trade and Labour

chapter (Art.23.3(2)(c)).

'Jurje and Lavenex (2014, p. 5) suggests that the interests
of developing (sending) countries are for example, the
export of low skilled labour and the benefits associated
with that, while the interests of developed (receiving)
countries are more related to skilled economic immigra-
tion and flexibility of residency rights. * United Nations
(2016, p. 6); Jurje and Lavenex (2014, p. 19). There are
three types of migration clauses in trade agreements:

(i) security-related clauses on the parties’ commit-

ment to combat irrcgular migration, cooperation on

the readmission of illegal migrants and cooperation on
circular migration for development; (ii) labour rights
clauses on the non-discrimination of migrant workers,

the positive impact of labour provisions on the labour
force participation rate is that labour provision-related
policy dialogue and awareness-raising can influence
people’s expectation of better working conditions. In

for example Art. 276 in the EU-Colombia and Peru
trade agreement and Art. 17 in the EU-Ukraine trade
agreement; and (iii) movement-related provisions on the
mobility of service suppliers (addressed under Mode 4 of
the General Agreement on Trade in Services) and labour
mobility, regarded as a basic freedom (EU, Common
Market of the Southern Cone - MERCOSUR) or as

a means of furthering trade liberalization and eco-
nomic integration (NAFTA, Association of Southeast
Asian Nations — ASEAN). * United Nations (2016,

p- 6). “ These are: EU-Colombia and Peru, EU-Central
America, EU-Republic of Moldova, EU-Georgia and
EU-Ukraine. > CETA was signed on 30 October 2016.

addition, given the focus on non-discrimination in
labour provisions, women may be more encouraged by
labour provisions to join the labour market than men.
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In the same study, the positive impacts of labour
provisions on gender equality are also found at the
country level. For instance, a study of the Cambodian
textile sector finds that the labour provisions in the
Cambodia-United States Bilateral Textile Agreement
and its implementation programme played a significant
role in reducing gender wage gaps in the textile sector
by some 80 per cent— from 30 per cent prior to the
agreement to 6 per cent after its adoption and imple-
mentation. Since the gender wage gap in other manu-
facturing sectors remained unchanged, the narrowing
of the gender wage gap can be attributed to the labour
provision and its implementation programme.

Despite some evidence, the extensive inclusion of
labour provisions is a relatively recent development.
Thus, further empirical research on this topic is
strongly encouraged.
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CHAPTER 2

TRADE AND CORE LABOUR STANDARDS*

Summary

o The connection between trade and labour is an essential link in the establish-

ment of the ILO and the WTO.

o Since the 1996 Singapore Ministerial Declaration that renewed the commit-
ment of the WTO membership to internationally recognized core labour stand-

ards, the ILO has affirmed two major declarations that explicitly consider the

trade and labour linkage. These comprise the 1998 Declaration on Fundamental
Principles and Rights at Work and its Follow-up and the 2008 Declaration on

Social Justice for a Fair Globalization.

o With the growth in labour provisions in bilateral and plurilateral trade agree-
ments that refer to ILO instruments, the ILO’s support has been increasingly

sought by member States to meet their commitments with respect to inter-

national labour standards in the context of trade agreements.

What is the historical context of the link
hetween trade and labour standards?

Eighteenth century writings address the link between
trade and labour standards, and reflect the awareness
of the role that labour standards could play in securing
competitive advantage.' In particular, the writer Jacques
Necker, a French finance minister, cautioned that a
competitive advantage based on weak labour rights
could only be obtained if countries acted in isolation.?

In the early 19th century, this economic reasoning
was supported by a moral obligation on the part of
some social activists, during the Industrial Revolution,
to improve the welfare of workers, i.e. “a charitable
urge to impose constraints on laissez-faire conditions

* Marva Corley-Coulibaly, ILO Research Department; and Tilottama Puri,
International Lawyer & Policy Professional.

' See Servais (2009) and Charnovitz (1987).
* Servais (2009).

of labour”.’ These activists included the Welshman
Robert Owen, who campaigned in 1817 for an eight-
hour workday, as well as Europeans such as Charles
Hindley, Edouard Ducpétiaux, J.A. Blanqui, Louis
René Villermé and Daniel Le Grand. The latter, from
1844 onwards, drafted different schemes addressed to
governments to protect workers particularly from the
impacts of international competition based on different
working conditions between countries.*

By the early 20th century some advanced economies in
Europe had made some efforts to achieve a level playing
field based on the institutionalization of minimum
conditions of work and labour rights across trading part-
ners.’ This included a series of international conferences
between 1890 and 1897 that were attended by a large
group of representatives from European economies,

> Ibid (p. 21).
* Von Potobsky and De La Cruz (1990).

> For example, Austria, Belgium, France, Germany, Great Britain and
Switzerland.
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including administrators, diplomats, academics and
business representatives. The conferences discussed
working conditions and proposed the creation of inter-
national labour laws, as well as the establishment of an
international association for the protection of workers.

These considerations became an essential link in the
establishment and founding principles of the ILO as
laid out in the ILO Philadelphia Declaration in 1944.°
The Philadelphia Declaration affirms that in order to
achieve lasting peace and social justice, it is the respon-
sibility of the Organization to examine and consider all
international economic and financial policies and meas-
ures in the light of this fundamental objective.

Prominent discussions to link trade and labour stand-
ards also took place at the carly stages of the international
trade frameworks and organizations. These include the
Havana Charter of the proposed International Trade
Organization in 1948 and the establishment of the
WTO in 1994. Indeed, Article XX of the General
Agreement on Tariffs and Trade (GATT) includes an
exception for unacceptable labour standards.”

These and latter discussions on trade and labour
have been rather contentious. But there has also been
consensus reached that has moved the debate forward.
In addition, these platforms have opened the door to
integrating trade and labour standards into broader
growth and development agendas — in both specific
and comprehensive ways. This will be the focus of the
remainder of the chapter.

¢ Valticos (1997).

7 'This would be under the exceptions provided for public morals
(Article XX (a)); human life and health (Article XX(b)) and for taking
measures against prison labour (Article XX(e)). The main conditions for
application are necessity, proportionality and that the measure does not
create unjustified discrimination.

What are the relevant
organizational mandates?

Singapore Ministerial Declaration

A consensus on trade and labour was reached in
the Singapore Ministerial Declaration of 1996. The
Declaration reaffirmed the commitment of the WTO
membership to internationally recognized core labour
standards in the multilateral trade framework.

The road towards this consensus is an interesting point
of departure for the current analysis.

The WTO Ministerial Conference held in Singapore in
1996 was the first such ministerial meeting of the newly

formed organization, but it was not the first discussion

on the trade and labour linkage in the WTO.

o At the previous meeting to establish the organization,
held in Marrakesh two years earlier, a concerted push
had been made by the United States and France for a
social clause in trade relations.®

*100!:

o The social clause referred to introducing restrictions
on trade as the result of failure to remove the most
extreme forms of labour exploitation in exporting
countries.’

o 'The social clause was not supported by other members
of the organization and no decision was taken."

A more strategic approach to the discussion of the
social clause took place at the Singapore meeting in
1996, where a bloc of developed economies, including
France, Norway and the United States, supported it.
Equal opposition to the clause was mounted by a group
of developing countries (including, notably, the coun-
tries of the Association of Southeast Asian Nations
(ASEAN), Argentina, Brazil, India and Pakistan), but
also the United Kingdom and Australia, whose prin-
cipal concern was that labour standards would be used
as a pretext for protectionism."

* Sutherland (1998, p. 92).

° 'This could take the form of exclusion from preferential arrangements;
restrictive quotas or trade barriers; the raising of tariff levels; or temporary
suspension (Lim, 2005).

' In fact, the only follow-up that is mentioned is a brief reference in the
Chair’s list of issues, stating that it could eventually be considered in

the WTO work programme (Leary, 1997).

"' Van Grasstek (2013); SUNS (1996).
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A compromise solution was reached. The Singapore
Ministerial Declaration, adopted in 1996, affirmed:

o The renewed WTO commitment to the observance
of internationally recognized core labour standards."

o The ILO is the competent body to set and deal with
international labour standards.

o The use of labour standards for protectionist purposes
must be rejected.

o The comparative advantage of countries, particularly
low wage developing countries, must in no way be
put into question.

o The continuation of existing collaboration between
the ILO and WTO secretariats.”

This statement clearly expressed the Member states’
commitment to support labour standards as WTO
members and laid out the ground work for collab-
oration with the ILO. Nevertheless, later proposals
by the EU" to establish a joint ILO/WTO Standing
Working Forum on trade, globalisation and labour
and the United States and Canada to establish a WTO
working group on trade, developmental, social and
environmental dimensions of policy choices were met
with strong resistance at the third WTO Ministerial
Meeting in Seattle in 1999.”

The ILO Declaration on Fundamental
Principles and Rights at Work

Shortly after the adoption of the Singapore Ministerial
Declaration, the ILO adopted in 1998 the Declaration
on Fundamental Principles and Rights at Work and
its Follow-up. This new instrument was created to
strengthen the application of principles and associ-
ated rights that are considered fundamental for social
justice. It commits ILO Members to respect and
enforce the core labour standards as human rights,

> GATT Article XX already refers to labour standards.

" Tt should be noted that at the time there was no significant cooperation
between the WTO and the ILO (Van Grasstek, 2013).

" EU mandate for the WTO Seattle Ministerial. See also the annex to the
European Commission Communication on core labour standards (2001).
" See, for example, OECD (2000) and W'TO (2001).

regardless of whether or not they have ratified the
relevant ILO Conventions."

This was the second major statement of principles and
policies by the ILO (the Philadelphia Declaration being
the first). The core labour standards enshrined in the
Declaration include:

o freedom of association and the effective recognition
of the right to collective bargaining;

o climination of all forms of forced or compulsory
labour;

o effective abolition of child labour;

o climination of discrimination in respect of
employment and occupation.

In apparent consideration of the trade and labour
linkage, the Declaration stresses that: (i) these standards
should not be used for protectionist trade purposes; and
(ii) the comparative advantage of any country should in
no way be called into question.

Additionally, in the Follow-up to the Declaration a
review mechanism was set up at the ILO to monitor
compliance and report progress towards ratification of
the core labour standards.

Thus, by virtue of their ILO membership, most
countries committed themselves to respecting and
promoting the core labour standards, and to reporting
on a regular basis on progress with regard to these obli-
gations. Indeed, the 1998 Declaration is the common
baseline reference for labour standards in most
trade agreements.

' These principles correspond to those agreed at the World Summit

for Social Development in Copenhagen in 1995 and reflected in the
Copenhagen Declaration on Social Development and Programme of Action
of the World Council on Social Development (UN, 1995).
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The ILO Declaration on Social Justice
for a Fair Globalization

In the 21st century, the ILO reaffirmed its mandate
with respect to the link between trade and labour and
adopted the Declaration on Social Justice for a Fair
Globalization. It is the third major statement of prin-
ciples and policies from the ILO and its Members on
achieving social justice. The Social Justice Declaration
reaffirmed the mandate of the ILO in an era of glo-
balization and comprehensively linked labour, eco-
nomic and trade policies. In particular, the Social
Justice Declaration:

o reaffirms the commitment in the 1998 Declaration
on Fundamental Principles and Rights at Work that
(i) labour standards should not be used for protec-
tionist trade purposes, and adds ii) that the viola-
tion of fundamental principles and rights at work
cannot be invoked or used as a legitimate compara-
tive advantage;

o requires that upon request the ILO can provide
assistance to its Members, who aim to enhance
decent work in the framework of bilateral or multi-
lateral agreements, subject to their compatibility
with ILO obligations.

It is worth noting that the 2008 Declaration is not
limited to core labour standards, but covers all strategic
objectives of the Decent Work Agenda — including
social protection, social dialogue and employment.

Alongside the emerging consensus on the trade and
labour linkage there exists apprehension on the part of
some countries at including labour provisions in trade
agreements. Although labour provisions in trade agree-
ments differ from the social clause in scope and imple-
mentation, much of the discussion on trade and labour
has centred on similar arguments to the social clause.
There is also strong emphasis in labour provisions on
cooperative mechanisms, such as capacity-building
and social dialogue. In addition, enforcement mech-
anisms are based on a broad array of tools, including
social dialogue.

Are the main arguments for and against
labour provisions still valid?

The main tenets of the debate linking trade and labour
standards relate to economic, human rights and pol-
itical considerations — the most widely debated of
which seems to centre on the economic aspects.

From an economic perspective, the chief issue is whether
labour standards are needed to level the playing field.
On one hand, opponents of labour provisions argue
that they are not needed because competition in itself
will lead to an improvement in labour standards. In
the short term, there may be labour market disruption,
but this is temporary. Eventually labour standards will
improve as economic growth leads to more jobs and
improved decent work outcomes. From this perspective,
labour provisions are viewed as market distorting.”

On the other hand, proponents argue that markets
must operate in a framework of rules and regulations.
According to this argument intervention is warranted
because growth does not automatically lead to better
decent work outcomes. From this perspective, labour
provisions are needed to address market failures with
regard to decent work outcomes.

The key issues in this argument are related to the
following areas:

o Comparative advantage: Opponents argue that
labour standards, by increasing the cost of labour,
undermine the low wage comparative advantage of
developing countries, which they rely on for encour-
aging exports and attracting foreign direct invest-
ment. Proponents argue that respect for core labour
rights promotes framework conditions for develop-
ment and sustainable growth. Additionally, violation
of core labour standards cannot be used as a justifica-
tion for legitimate comparative advantage.

o Distortion of trade and employment: According
to neoclassical trade theory, by distorting markets,
labour provisions ultimately lead to reduced trade
and employment. But, proponents argue that

7 See, for example, Lim (2005) and Langille (1994).
18 See, for example, Lim (2005).
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neoclassical trade theory fails to consider the possi-
bility of trade-induced unemployment and surplus
labour in low wage countries, which have kept wages
for unskilled workers relatively low.

o Protectionism: Some consider labour provisions a
form of disguised protectionism from high wage
countries, mainly in response to competitive pres-
sures from low wage countries. Opponents argue that
labour provisions cannot be a form of protectionism
if they apply in a manner that is not discriminatory
and are not aimed at creating a disguised restriction
on trade.”

As for undermining comparative advantage and
harming trade, the limited empirical evidence tends
to support the counterargument. The majority of
studies on the issue show that respect for core stand-
ards does not adversely impact exports or investment.
Additionally, studies find that there are spillover
benefits of respect for core labour standards that could
improve growth and development outcomes:*

o A seminal 1996 study by the Organisation for
Economic Co-operation and Development (OECD),
updated in 2000,% concludes that countries that
raise labour standards do not sacrifice export per-
formance. Core labour standards actually increase
economic development; and countries that respect
core labour standards will transition more easily to
trade liberalization.

o ILO research shows that trade agreements with labour
provisions boost trade to the same extent as trade
agreements without labour provisions.*” The relevant
study finds that a trade agreement with labour provi-
sions increases the value of trade by 28 per cent on
average, while a trade agreement without labour
provisions increases trade by 26 per cent.”

» Empirical evidence suggests that countries with very
low labour standards receive little foreign direct
investment and that, although labour standards are
supposed to increase the cost of labour, the impact is

¥ See GATT, Article XX.

** See also Chapter 15 of this report and DiCaprio (2005).
' OECD (1996 and 2000).

2 11O (2016).

** These figures are not statistically significantly different from each other.

usually offset by positive non-labour cost effects that
managers of multinational enterprises value, such as
productivity and good govc:rnance.24

» Empirical evidence on 104 countries shows that core
labour standards have a positive impact on per capita
GDP.”

Some other earlier studies refuted the claim that labour
standards do not have a negative impact on trade.
Most were based, however, on analysis of labour stand-
ards in general, not core labour standards, which tend
to be the focus of labour provisions in trade agree-
ments.”® One recent paper, however, finds that under
certain circumstances, labour clauses in trade agree-
ments may reduce the trade-promoting effect of a trade
agreement — but specifically for middle-income coun-
tries, especially when the trade agreement’s partner is a
high-income country.”’

What are other considerations?

Regardless of the economic reasons, some argue that
there is a moral obligation to respect labour rights.
In this regard, labour rights are more than a labour
issue, and can be seen as both a human rights issue
and an issue of governance and inclusive and sustain-
able development.

Indeed, there is almost universal consensus with
regard to the recognition of the core labour stand-
ards as human rights, which are often reflected in
human rights instruments. This is the case with
the Universal Declaration of Human Rights; the
International Covenant on Civil and Political Rights;
the International Covenant on Economic, Social and
Cultural Rights; the Convention to Eliminate all
Forms of Discrimination against Women; and the
Convention on the Rights of the Child.

* Elliott and Freeman (2003).
» Bazillier (2008).
** OECD (2000).
7 Kamata (2014).
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Some commentators argue that the human rights
approach may weaken labour rights, by limiting the
framework to a specific list of rights and ignoring other
important labour rights.”® Others, however, recognize
the importance of the core labour standards as enabling
rights that enhance the possibility of workers claiming
other rights.” Taking this argument a step further is
the suggestion that the freedom of association in par-
ticular is the key to achieving human rights.”

On the issue of governance, inclusiveness and sustain-
able development, the 2004 report of the World
Commission on the Social Dimension of Globalization
recommends a broader approach to the trade and
labour interplay by bringing in the wider socio-eco-
nomic development and governance dimension. This
is also supported in the 2030 Agenda for Sustainable
Development, which endorses rules-based equitable
multilateral trading within the framework of inclusive
and sustainable economic growth, employment and
decent work for all.

More recently, the trade and labour interplay was
addressed as part of an appropriate governance system
to achieve coherence between economic outcomes
and decent work in global supply chains. In the reso-
lutions and conclusions of the 105th Session (2016) of
the International Labour Conference Committee on
Decent Work in Global Supply Chains, it is recom-
mended that governments should “consider to include
fundamental principles and rights at work in trade
agreements taking into account that the violation of
fundamental principles and rights at work cannot be
invoked or otherwise used as a legitimate comparative

advantage and that labour standards should not be used

for protectionist trade purposes WA

* See, for example, Alston (2005) and Langille (2005).
* Maupain (2005).

** United Nations (2016), ILO (2012) and ILO (2013).
*' ILO (2016, para. 16(h)).

Conclusions

In the past 20 years labour provisions in trade agree-
ments have grown in importance, from one binding
commitment in 1994 to 77 in 2016. A great majority of
these agreements that include labour provisions refer-
ence ILO instruments, such as the 1998 Declaration,
but also the Decent Work Agenda and the ILO
Declaration on Social Justice for a Fair Globalization.”

Increasingly, member States have requested the ILO’s
assistance to meet their commitments with respect to
international labour standards, prompted by labour
provisions in trade agreements. These requests include
technical assistance on labour standards, labour prac-
tices and implementing commitments — including
monitoring, dialogue and dispute settlement™ but also
assessments of the labour market impacts of trade and
effective policy responses. If the trend towards linking
trade and labour continues, ILO assistance on these
issues is expected to increase.

Indeed, linking trade with labour standards is only
one tool for promoting labour standards. Policy coher-
ence on the social dimensions of globalisation and
trade is equally important, including with other inter-
national organizations.

In the context of its mandate, the ILO has been
involved in joint research projects with the WTO on
trade and labour markets, such as promoting more
socially sustainable globalization through stronger
linkages between trade, labour and social policif:s.34 The
implementation of the 2030 Agenda also provides an
opportunity to work with other international organiza-
tions to provide integrated policy advice in the context
of inclusive and sustainable development.

2 1LO (20160).
® 1LO (2016¢).
3 See, for example, ILO and WTO (2007, 2009 and 2011).
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CHAPTER 3

LINKS BETWEEN TRADE AND LABOUR:
AN OVERVIEW OF THE THEORY AND EVIDENCE*

Summary

o Overall, the literature indicates that the impact of trade on labour market

outcomes cannot be generalized, and depends strongly on institutional factors.

o The impact of increased trade on employment creation seems to be slightly

positive at the aggregate level; there is considerable variation, however, at country,

sector and firm levels.

o With regard to the impact of trade on informal employment and wage inequality,
the theoretical point of view is mixed — empirical studies mostly point to an

increase in both cases.

What is the link hetween trade
and labour market outcomes?

A number of questions have been raised about the
effects of globalization, and the increasing number of
trade agreements, on the labour market:'

o Does increased trade improve employment creation?

o Is the quality of jobs, in terms of informality and
wages, among other issues, affected by trade?

There appears to be no consensus on either question,
and discordant voices have been raised by academics
and the wider public. It is important to get a sense of
this interaction since more focused policies, which can
help improve the benefits of trade for all, can only be
developed on the basis of such information.

For this purpose, this brief chapter examines the link
between trade and different aspects of the labour market,
based on the theoretical and empirical literature.”

* Pelin Sekerler Richiardi, ILO Research Department.

! This brief chapter focuses on the impact of trade from an economic
perspective. For the impact on labour standards, see Chapter 2.

* See also Jansen, Peters and Salazar-Xirinachs (2011) for an overview.

It is difficult, however, to draw a general conclusion
from the various studies for a number of reasons, as set
out below:

o First, their findings are largely affected by different
assumptions made by the researcher, such as whether
there is full employment, perfect competition and
constant returns to scale.

o Second, the indicators used (for example, to account
for trade, tariffs or volumes of exports and imports)
can vary and affect the outcomes.

o Third, the choice of computable general equilibrium
(CGE) or different econometric techniques, whether
these be time series analysis or difference in differ-
ences, will lead to different findings.

More important, what emerges from the studies is that
country-specific conditions (such as the labour market
and social institutions) play an important role in deter-
mining how trade affects the labour market.’

3 See, for example, Milberg and Winkler (2011).
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Strong arguments, based on existing research, may be
put forward for both the positive and negative effects
of trade on different aspects of the labour market. The
objective of the present brief is to give an overview of
both sides of the argument.

Trade and employment creation
from a theoretical perspective

The theoretical stance in respect of the impact of trade
on employment has substantially evolved over the last
three decades.

o Traditional trade theory” and, until recently, modern
theory on this issue have commonly assumed perfectly
flexible labour markets and full employment, and
could only explain inter-industry trade (trade in
different goods). The focus was hence on employment
shifts across industries as the result of trade, which
implied that, in the long run, the unemployment rate
would not be affected by trade. Such a framework did
not allow for consideration of changes in the overall
number of employed workers at the aggregate level.

o Newer theories, however, have explored different
mechanisms, and opened up space for exploring the
impact of trade on job creation from diverse angles.
For example, studies on intra-industry trade’ and firm
heterogeneity® have provided scope for the consider-
ation of exchanges of similar goods within the same
industries, taking into account firms with different
levels of productivity. In addition, studies assuming
imperfect labour markets (such as search and effi-
ciency wage models)” have allowed unemployment
to be incorporated directly in the theoretical model
and have moved away from the full employment

hypothesis.

Overall, however, theoretical studies show a complex
and ambiguous relationship between trade and
unemployment.®

4 According to the Heckscher—Ohlin model, countries specialize in the
production of goods that use their most abundant factors.

° Helpman and Krugman (1985).

¢ Meliez (2003).

7 Davis and Harrigan (2011); Egger and Kreickemeier (2009); Mortensen
and Pissarides (1994).

® Belenkiy and Riker (2015); Gorg (2011).

Trade and employment creation
from an empirical perspective

Based increasingly on newer theories, empirical studies
have explored changes in employment levels. A clearer
picture seems to emerge from these studies: a positive
relationship between trade and employment cre-
ation — or, conversely, a negative relationship between
trade and the unemployment rate — at the aggregate
level” Echoing the theoretical studies, however, empir-
ical studies also show considerable heterogeneity at
country and sector levels.

A number of studies find that globalization leads
to an increased probability of unemployment and
employment destruction — in particular in manufac-
turing and agriculture — but the effect differs from
country to country.”” Other studies like the CGE
simulations of Plummer et al. (2014) estimate net
employment gains that surpass job destruction. They
find that total employment for six countries of the
Association of Southeast Asian Nations (ASEAN),
which were examined in the study, will increase in
absolute terms mainly due to agriculture. There might
be losses in some other sectors such as food processing,
however, especially in Indonesia and the Lao People’s
Democratic Republic.

Beyond sector and country differences, there is also
evidence of both job creation and destruction within the
same sectors. This dynamic is explained by the change
in the labour demand for different skill categories on
the one hand (high and low skill)," and different types
of firms on the other (high-productivity and low-pro-
ductivity firms)."” For example, one study finds a consid-
erable job loss for low-skilled workers in the United
States in the 1980s due to offshoring.”” Another finds
that, following trade liberalization in Brazil, product-
ivity rose, but high-productivity firms and exporters

’ See, for example, Dutt, Mitra and Ranjan (2009); Felbermayr, Larch and
Lechthaler (2013); Ibsen, Warzynski and Westergird-Nielsen (2009).

' See, for example, Weisbrot, Stephan and Sammut (2014) for agriculture
in Mexico; Peluffo (2013) for manufacturing in Uruguay; and Trefler (2004)

for manufacturing in the United States.
""" See Crind (2010) for service in Italy.
"> See Melitz and Redding (2014) for references.

3 Ebenstein, Harrison, McMillan and Phillip (2009).
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hired fewer workers and fired workers more frequently
than average, resulting in higher unemployment."

Finally, looking at the impact at different time periods
can lead to different conclusions. For example, while the
long-term employment effects of trade can be positive,
in the short term important job losses can result in high
adjustment costs.” In addition to changes in the number
of jobs, studies have shown impacts with respect to
changes in job quality, such as informal employment.

Trade and informal employment
from a theoretical perspective

One of the questions concerns the impact of increased
trade on informal employment. This is a very important
issue — in many developing countries, a considerable
number of workers are in the informal economy. From
a theoretical point of view, trade can affect informality
both negatively and positively, depending on the mech-
anisms at play.

For example, on one hand, increased foreign competi-
tion can lead to a higher probability of formal workers
being dismissed.'* On the other hand, as exporting
firms have a higher probability of being subject to scru-
tiny (exports have to cross customs), they might be
discouraged from hiring informal workers.”

Trade and informal employment
from an empirical perspective

Similar to theoretical studies, empirical studies have
produced mixed results, although they point to an
increase in informality.”® These studies find that the
negative impact of increased import competition is
dominant. Others argue that increased trade might lead
to a decrease in informality by pushing less productive
informal firms out of the industry, and allowing firms
to upgrade to better technology and improved working

" Menezes-Filho and Muendler (2007).

" See Gorg (2011) for references.

' Goldberg and Pavenik (2003).

7 Paz (2014).

¥ See Munro (2011) for a list of studies and Acosta and Montes-Rojas (2013).

conditions.” Overall, however, the existence of labour
market institutions is found to be the determining
factor in shaping the relationship between trade and
informal employment.”

Trade and wage inequality
from a theoretical perspective

Another issue is the possible impact of trade on
wage distribution.

o Traditional theory suggests that trade will increase
the real return to the most abundant factor in a
given country.”’ Thus, in the context of free trade,
the income of high-skilled workers should increase
in advanced economies, widening the wage gap,
while the opposite phenomenon should be observed
in developing countries. Since the 1980s, however,
an increase in wage inequality has taken place in
most developing and advanced countries, putting
traditional theory at odds with reality. Moreover,
increasing wage gaps between similar workers (not
just between high-skilled and low-skilled workers)

have been observed.

o New theories have pointed to disparities at the firm
level, and labour market frictions, to explain such
trends.”” What emerges is that there is probably no
single directional impact of trade on inequality, and
other factors such as firm-level differences and insti-
tutional responses are crucial in determining the
impact of trade.”

Trade and wage inequality
from an empirical perspective

From an empirical perspective, a large number of studies
seem to agree that increased trade leads to higher
inequality.”* In the case of trade agreements, findings

" See Aleman-Castilla (2006) for the impact of NAFTA in Mexico.
** Goldberg and Pavenik (2003).

*' Stolper—Samuelson theorem.

* Helpman, Itskhoki and Redding (2010); Egger and Kreickemeier (2009);
Goldberg and Pavenik (2007).

» Helpman, Itskhoki and Redding (2011); Pavenik (2011).

** Feenstra and Hanson (2001); Krugman (2008); OECD (2013); Rosnick
(2013).
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also point to a positive effect of trade on wage disper-
sion, or at least they indicate no significant inequali-
ty-reducing impact.

Some argue, however, that the magnitude of this
impact is low compared with the role played by skill-bi-
ased technological change.” While this seems to be the
current dominant theory, some studies also highlight
that it is difficult to separate the effects of trade and
technology as there are important interactions between
them. Others argue that, because trade can modify
production methods by firms and accelerate techno-
logical change, the impact of skill-biased technological
change on inequality can be traced back to trade.”

There is also evidence to show that the increase in
global supply chains (offshoring and outsourcing activ-
ities) has put stronger pressure on inequality.”’

Trade and gender*®

From a gender perspective, a number of studies find
that trade liberalization creates employment oppor-
tunities for women and might lead to a decrease in the
gender wage gap in certain circumstances, especially in
advanced economies.” Such an outcome might stem
from an increase in female productivity due to trade or
from a rise in demand for unskilled labour, in particular
in developing countries. It may also be a spillover effect
of the improvement of women’s economic rights.”

Wage differentials and barriers still exist, however, for
women entering the labour market. In this regard,
many studies highlight that other factors such as skills,
firm-level and sectoral differences and country-spe-
cific conditions are crucial in determining how women
benefit from trade.”

> See, for example, Jaumotte, Lall and Papageorgiou (2013); Katz and
Autor (1999).

2 Krugman, Obstfeld and Melitz (2012, p. 96).

*” Pavenik (2011).

* See also Chapter 12.

? Klein, Moser and Urban (2010); Oostendorp (2009).

** Neumayer and Soysa (2011).

* Aguayo-Tellez (2011); Juhn, Ujhelyi and Villegas-Sanchez (2014);
Korinck (2005); Tejani and Milberg (2010).

Common findings and policy considerations

What emerges from the above studies is that the impact
of trade by itself on labour market outcomes can hardly
be generalized. Indeed, several studies argue that such
outcomes depend strongly on institutional factors.”

There are, however, some common findings: global-
ization can lead to considerable job turnover and result
in workers losing their jobs and changing sectors, espe-
cially in the short term. Those who lose their jobs require
support to recover. There also seems to be the consensus
that globalization affects certain groups — such as
low-skilled workers — more than others.

These findings suggest that adequate policies could
help to improve and equitably distribute the benefits of
international trade. This includes national policies such
as comprehensive social protection and labour market
policies, in order to address the needs of the groups that
are particularly affected by globalization. A specific
challenge in the context of globalization, however, is the
involvement of a variety of firms and national frame-
works, which makes coordination at the international
level essential. In this regard, one of the questions has
been how the increasingly extensive inclusion of labour
provisions in trade agreements would help to spread the
benefits of trade to all workers.

** Amiti and Davis (2012); Milberg and Winkler (2011); OECD (2011).
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LABOUR PROVISIONS IN TRADE AGREEMENTS:
IMPLEMENTATION AND STAKEHOLDER INVOLVEMENT
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CHAPTER 4

ASSESSING THE EFFECTS OF LABOUR PROVISIONS

IN TRADE AGREEMENTS *

Summary

» Labour provisions can be understood as a combination of different policy inter-
ventions that are aimed at promoting labour standards within trade partners.

The most important policy interventions related to labour provisions are: pre-rat-

ification measures, technical cooperation, monitoring, dispute settlement and

economic (dis)incentives.

o To assess the effects of labour provisions in trade agreements, a distinction is
made between intermediate and ultimate effects: the ultimate effects are to
improve labour rights and working conditions for workers; while the interm-
ediate steps consist of legal or institutional changes.

o The intermediate impacts of labour provisions can be measured through
improved capacity at the level of public authorities, stakeholders and firms to
promote, respect and enforce labour standards.

Labour provisions: is there a gap
in our understanding of effectiveness?

Opver the last two decades, the number of trade agree-
ments with labour provisions has risen considerably.
Typically, such provisions establish minimum stand-
ards of working conditions and labour rights, and
may also include a framework for cooperation, moni-
toring and conflict resolution in differing forms.
While there are clear similarities between the labour
provisions used in different trade agreements, their
content can vary considerably as a result of different
approaches and country contexts. Their increasing use,
in combination with the spread of different approaches,
makes it important to explore the effectiveness of such
labour provisions.

* Jonas Aissi, Rafacl Peels and Daniel Samaan, ILO Research Department.
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Research has examined diverse aspects of effectiveness,
such as the role of dispute settlement,' the impacts on
specific labour standards,” institutional and organ-
izational changes concerning labour enforcement,’ and
the role of civil society actors,” among others.

These studies have also made use of different
methods. While some are based on statistical analy-
sis,’ others instead use qualitative approaches.® There
are also different understandings with regard to what

' Nolan Garcia (2009); ILO (2013); Vogt (2014); Bazillier and Rana

(forthcoming).

* Samaan and Lopez (2015); Raess and Sari (forthcoming).

* Delpech (2013); Dewan and Ronconi (2014).

* Van den Putte (2015).

° Hiberli et al. (2012); Kim (2012); Postnivkov and Bastiaens (2013);
Samaan and Lopez (2015); Bazillier and Rana (forthcoming).

¢ Delpech (2013); Vogt (2014); Van de Putte (2015); Campling et al.

(forthcoming).
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effectiveness in this context means: mostly, effectiveness
with respect to what?

Many of these partial studies, however, can be viewed
from a common angle.” Hence, the aim of this brief
chapter is to provide an overall and multi-discipli-
nary framework on the analysis and measurement of
effectiveness, with reference to labour provisions in
trade agreements.

How to assess the effects of labour
provisions in promoting labour rights
and improving working conditions?

The discussion on how to promote labour rights and
working conditions through the use of labour provi-
sions in trade agreements is developed around two
arguments. First, it distinguishes four pillars that are
key to understanding labour provisions and assessing
their effectiveness. Second, the framework puts the idea
of capacity front and centre, and shows how various
policy interventions can increase the capacity of public
authorities, trade unions, employers’ organizations,
other parts of civil society and firms to promote, respect
and enforce labour rights and working conditions.

To assess the effectiveness of policy interventions that
are related to labour provisions, four pillars can be
taken into consideration:®

1. Breaking labour provisions down into their (five)
main policy mechanisms: (i) pre-ratification meas-
ures, meaning that the parties agree to make
certain legal and/or institutional changes before the
agreement enters into force; (ii) technical cooper-
ation, providing resources and training; (iii) moni-
toring, which can be directed towards commitments
of public authorities or firms;” (iv) dispute settle-

7 See also Polaski (2003); Campling et al. (forthcoming).

® This chapter uses the term “policy interventions related to labour provi-
sions” as some of the mechanisms that are referred to are, in the strictest
sense, not part of labour provisions. For instance, while pre-ratification
measures are an important policy intervention to ensure the effective imple-
mentation of labour provisions, they are not part of the labour provisions,
as they are not inscribed in the agreement itself.

® While the main focus of monitoring here is on the role of stakcholders,

it may also include monitoring by state parties, for instance through a
Sustainable Development Committee.

ment; and (v) economic (dis)incentives, for instance
in the form of quota increases in exchange for social
10

performance (figure 4.1).

2. Distinguishing between intermediate and ultimate
effects: A distinction is made between the ulti-
mate and intermediate, more instrumental, effects
of labour provisions. While the ultimate effects
are to improve labour rights and working condi-
tions for workers, for instance through increased
wages, the intermediate steps can consist of legal
and institutional changes. Examples of these are the
modification of domestic legislation to adhere to
international labour standards, and increasing the
budget of labour inspectorates. In the next section,
the layer of intermediate outcomes is further devel-
oped by means of the concept of capacity. By means
of illustration, improved labour administrations and
inspections are understood as enhancing the cap-
acity of public authorities to promote and enforce
labour standards.

3. Combining quantitative and qualitative measures:
As noted above, the expected impacts of labour
provisions can be multidimensional, ranging
from institutional and legal changes to improved
working conditions, such as increased wages.
Therefore, depending on the type of impact that is
being analysed, different methods and data (both
quantitative and qualitative) should be used for
the analysis. For instance, changes in wage levels
can more casily be measured with quantitative
techniques than, say, legal change. The Decent
Work indicators or information from the ILO’s
supervisory mechanisms can be used to examine
improvements, deteriorations or inaction from the
perspective of bringing the labour code to inter-
national standards. For these questions, qualitative
methods will probably be more appropriate.

4. Building explanations for specific links between
policy mechanisms and ontcomes: To assess overall
effectiveness, micro studies can be combined with

' The emphasis here is on those policy interventions that are particular to
the international character of trade agreements. Therefore, these mech-
anisms relate to what one party can do to support implementation by the
other party. An alternative angle would be to examine the possible policy
interventions by one party to support their own labour commitments in a
trade agreement.

! Chapter 4  Assessing the effects of labour provisions in trade agreements
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Figure 4.1 Causal pathways of various policy interventions related to labour provisions
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meta-analyses. For example, analysis that concen-
trates on specific impacts, such as the impacts of
technical cooperation on the capacity of public
authorities, or the impact of monitoring at the
firm level, can be included as one part of an overall
analytical framework that maps causal pathways
and assesses impacts.

A key challenge in this regard lies in identifying and
understanding how the different policy interventions
influence change. This means that understanding the
process of change is put at the centre, instead of solely
focusing on measuring effectiveness at the level of the
ultimate beneficiary.

How to steer the enhanced
capacity of public authorities,
firms and stakeholders?

The point of departure to measure outcomes of labour
provisions is figure 4.1, which depicts five policy inter-
ventions and their expected channels of impact on
intermediate and ultimate outcomes. Intermediate
outcomes of labour provisions can be measured through
improved capacity at the level of the public authority,
stakeholders and firms.

Improved capacity may take the form of legal and
institutional changes, such as a new labour law, better
trained labour inspectors, or an increased budget of the
labour administration.

*100!:
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An important dimension of capacity is not only tech-
nical capacity (such as budget and human resources),
but also the capacity of firms and public authorities to
actually prioritize the promotion, compliance with and
enforcement of labour standards. Labour provisions can
play an important role in strengthening both technical
capacity and the capacity to prioritize. For instance,
providing technical cooperation to strengthen the cap-
acity of labour inspectorates helps improve technical
capacity. But, influencing the policy space of public
authorities or the incentive structure of firms also helps
to foster compliance with labour rights.

The labour administration may for instance possess the
necessary technical capacity to assure compliance with
domestic labour law, but may have a limited mandate,
may face interference by other administrations or may
be captured by groups in society that have less interest
in enhancing compliance.

Stakeholders, such as social partners, can play a critical
role in promoting labour rights by advocating change
among public authorities and firms." The establish-
ment of monitoring tools, or the possibility of filing
petitions, can play an important role in enhancing
the political space and offer an incentive structure for
both public authorities and firms.

Several cases based on different trade agreements
(Cambodia-US (1999), EU-Republic of Korea (2011)
and US-Jordan (2001)) provide useful examples of
the role that labour provisions play in strengthening
the technical capacity of public authorities, firms and
stakeholders. There is also evidence of influencing the
policy space and incentive structure in order to shift the
priority of governments and firms.

" “Stakeholders” here is understood as an umbrella term, including civil

society, non-governmental organizations (NGOs), social partners and
others. The authors do recognize the particular character of workers’ and
employers’ organizations, for instance in respect of worker-management
relationships, collective bargaining and various forms of social dialogue,
including in trade policy.

Cambodia-United States

Bilateral Textile Agreement

The Cambodia-United States Bilateral Textile
Agreement (CUSBTA), which was in force between
1999 and 2005, is unique in that it linked system-
atic firm-level monitoring of working conditions in
the garment sector with increased market access for
exporting Cambodian firms.”” While other policy
interventions, such as pre-ratification measures and
technical cooperation, were present, it can be said that
the CUSBTA placed its primary focus on directly
addressing capacity at the firm level, while giving less
priority to other areas, such as the technical capacity of
public administration.”

The inclusion of positive incentives verified by a moni-
toring programme provided a direct incentive for firms
to improve their working conditions. International
buyers sensitive to reputational risk could factor in a
potential supplier’s working conditions when choosing
between different suppliers. These measures affected
the commitment among individual firms to improve
their working conditions both by increasing the cost of
non-compliance and by rewarding compliant firms."

In addition, since quota increases were awarded to
the industry as a whole, it created an incentive for the
government to improve working conditions in the eco-
nomically important garment sector and also intro-
duced an element of firm-to-firm pressure to improve
working conditions."”

EU-Republic of Korea Free Trade Agreement

The trade and sustainable development chapter of the
EU-Republic of Korea Free Trade Agreement (FTA)
primarily places a focus on monitoring by civil society
actors and intergovernmental dialogue. The FTA did not
foresee legal or institutional reforms as a requirement for
ratification, nor the use of economic sanctions in cases

"> Polaski (2009); Wells (2006). The case study on USCBTA in Section III
provides a more in-depth assessment.

" Samaan and Lopez (2015).

" Polaski (2009).

" Polaski (2009).
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of non-compliance." Instead, the dispute settlement
mechanism for labour provisions in the EU-Republic
of Korea FTA relies on the involvement of stakeholders,
transparency, government-to-government consultations
and recourse to an independent panel of experts."”

By putting emphasis on monitoring and dialogue, this
FTA applies a more indirect approach to enhance the
technical capacity and prioritization of mostly govern-
ment actors to promote, comply with and enforce
labour standards.

Civil society actors are involved through the establish-
ment of civil society domestic advisory groups (DAGs)
in both the EU and the Republic of Korea, and of a
transnational body (the Civil Society Forum) where
the members of the DAG can meet and speak with one
voice to both governments."

The DAGs provide a mechanism for promoting
domestic social dialogue and have provided civil society
actors with a formal channel through which they can
escalate comments and criticisms to the governments.
In this regard, the EU DAG appears to have been the
more active of the two, raising issues with EU officials
who have then brought these concerns up with repre-
sentatives of the Korean Government. According to
some scholars, the participation of civil society actors
also has the potential to promote an increased aware-
ness of the labour situation in the Republic of Korea."”

With regard to the Civil Society Forum, it has provided
a platform where civil society actors from both coun-
tries can cooperate, learn from each other’s strategies
and issue joint advice. Dialogue between the European
Commission and the Korean Government on labour
standards has also been important in this regard, and
has primarily been conducted through the Trade and
Sustainable Development Committee.

' The EU will, however, launch a technical cooperation project in col-
laboration with the ILO on labour rights in Viet Nam before the ratification
of the EU-Vietnam FTA.

7 ILO (2016).
¥ Van den Putte (2015); ILO (2016).
¥ Van den Putte (2015).

US—Jordan free trade agreement

The US-Jordan FTA provides an example of how
civil society actors made an important contribution to
increasing the capacity of public authorities to promote
and ensure compliance with labour standards.

The labour-related policy interventions in the US-
Jordan FTA target both the public administration and
firms and highlight the role played by different types
of monitoring and economic incentives. Dialogue on
labour issues has been conducted primarily through
the Labour Subcommittee. Furthermore, similar to
the case of Cambodia, mechanisms for monitoring in
the form of public petitions and civil society advisory
bodies, as well as an ILO Better Work Programme at
the firm level, have been set up.

Although it is difficult to attribute positive develop-
ments solely to the US-Jordan FTA the following
examples illustrate its importance:

o The publication of a report alleging violations such
as non-payment of wages, trafficking and forced
labour in Jordan’s garment sector by Jordanian stake-
holders is believed to have played an important role
in increasing the administration’s commitment to

addressing labour concerns in Jordan.*

o On the basis of the findings of this report, the US
trade union federation, the American Federation
of Labor and Congress of Industrial Organizations
(AFL-CIO), submitted a complaint under the labour
provision which, while not activating the dispute
settlement mechanism, led to increased intergovern-
mental dialogue through the formation of a working
group.

o Advocacy from civil society in the form of bringing
attention to violations, in combination with govern-
ment-to-government dialogue, contributed to
elevating the importance of labour concerns in the
Jordanian export sector. As an indication of an
increased commitment, the Jordanian Government
developed a labour action plan that focused on
enhancing the technical capacity for monitoring and
enforcement.

2 Sibbel (2010); ILO (2016).
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o Also, in terms of increasing technical capacity,
the Jordanian Labour Ministry has recruited and
trained new labour inspectors and taken other
measures, such as providing monetary incentives to
inspectors for the purpose of improving efficiency
and professionalism.

Conclusions

Ultimately, the relevant parties’ decision on what
type of labour-related policy mechanisms to use to
promote labour standards in the context of trade agree-
ments should be addressed on a case-by-case basis. For
instance, if the key barrier to improving labour rights or
working conditions is situated at the level of the public
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CHAPTER 5

INVOLVING STAKEHOLDERS IN TRADE AGREEMENTS*

Summary

o A number of countries have set up advisory mechanisms to involve stakeholders,

including social partners, in the implementation of labour provisions in trade
agreements. These mechanisms include permanent consultative structures, agree-
ment-specific mechanisms, and mechanisms involving broader segments of civil
society and the general public.

Evidence shows that social partners’ involvement can contribute to an
environment that is more favourable for improving labour standards in the long
run, including by increasing public awareness on labour issues, enhancing dia-
logue between governments and civil society, and putting labour issues on the
political agenda.

To improve effectiveness, dialogue mechanisms could become more institu-
tionalized, and the accountability of governments towards these mechanisms

strengthened.

Why should social partners
be involved in trade agreements?

The involvement of social partners has been progres-
sively recognized as an important element in the negoti-
ation and implementation of trade agreements.' To
some extent, this has its origins in the expanding range
of topics regulated by trade agreements (see box 5.1).
These topics increasingly cover not only labour stand-
ards, but also environmental protection and food stand-
ards, along with other regulatory matters.’

* Lore Van den Putte, Centre for EU Studies, Ghent University (adapted

by ILO Research Department).

' Spalding (2008); Maes (2009); Nolan Garcia (2011); Bartels (2012); Orbie
etal. (2016); IILS (2013); Van den Putte (2015).

* [LO (2016).

In respect of labour issues, a variety of measures have
been adopted to involve social partners in the imple-
mentation of labour provisions in trade agreements.
These measures range from dialogue mechanisms at the
national level (for example, through the establishment
of domestic advisory groups (DAGs) to transnational
civil society forums. Labour advocates and other
stakeholders have expressed disappointment, however,
regarding limited transparency in the policy process
and limited involvement overall.

Important questions in this regard are: what are the
different country approaches, and what is the effect-
iveness of these different mechanisms in terms of
improving labour standards?

| Chapter 5 Involving stakeholders in trade agreements
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Box 5.1 Evolution of stakeholder involvement in trade agreements

References to the involvement of stakeholders in trade agreement texts have become more extensive
over the past two decades. For instance, the EU-South Africa Agreement (2000) promotes dialogue
without specifying any mechanism through which this will take place. In contrast, recent trade agree-
ments concluded by the EU establish civil society mechanisms at both the domestic and joint level.
Furthermore, for trade agreements concluded as part of a broader Association Agreement, it should
be noted that civil society mechanisms are also established with regard to the whole Agreement, in
addition to those in the trade pillar. This is for instance the case of the EU-Ukraine Association
Agreement (2016)', which also devotes an entire chapter to what is termed “civil society cooperation”.

With regard to US and Canadian trade agreements, the North American Free Trade Agreement
(NAFTA), which dates back to 1994, set a precedent in terms of implementation and the involve-
ment of non-State actors as it introduced elements found in later agreements, including mechanisms
for reporting, dialogue and accountability.

In later US and Canadian agreements such as the United States—Jordan (2001) or Canada-Chile
(1997) agreements, stakeholder involvement is limited to the possibility of establishing advisory groups.

More recent agreements, such as those for Canada—Costa Rica (2002) and the United States—Chile
(2004), and succeeding US and Canadian agreements, also include procedures for submissions filed
by the public. Administrations are required to acknowledge receipt of submissions, consider them
for review and keep the submictters informed on the status of the review.”

In the case of the United States, provisions regarding stakeholder participation in development cooper-
ation were also added - for example, in CAFTA-DR (2004) — while providing channels for dialogue
(public sessions) that were not present in previous agreements. While not yet ratified, the Trans-Pacific
Partnership requires each party to maintain or establish and consult national advisory groups.

Starting with the Canada—Peru Trade Agreement (2009), Canadian agreements also include provi-
sions for involvement in development cooperation. The Canada~Honduras (2014) labour cooper-
ation agreement requires the parties to establish or consult existing national advisory groups.

! The deep and comprehensive free trade area became oper-
ational in January 2016. * In the case of the EU, there is
no such submission procedure. However, stakeholders can

be involved in conflict resolution, for instance by being heard
during government consultations or by the panel of experts

(e.g. Art. 13.14 and 13.15 of the EU-Republic of Korea Free
Trade Agreement or Art. 16(5) and 17(9) of the trade and
sustainable development chapter in the EU-Vietnam Free
Trade Agreement).

What are the different dialogue
mechanisms in trade agreements
to involve social partners?

Approaches to the involvement of social partners can
differ widely from country to country and agreement
to agreement.

Participation may take place through permanent
committees, such as the National Advisory Committee
for Labor Provisions of US Free Trade Agreements,
which operates under the United States Department

of Labor, or through more agreement-specific mech-
anisms such as the EU DAGs. The European Economic
and Social Committee (EESC) acts as the secretariat of
the DAG:s.

In terms of inclusiveness, advisory bodies may target
one particular group, such as worker organizations, or
they can be broader and include the voices of workers,
employers and other interests, such as consumers,
human rights or environmental non-governmental

organizations (NGOs) and other bodies.
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In addition, some agreements establish transnational
mechanisms that provide a forum for the social part-
ners of both countries to interact, such as the Civil
Society Forum in the case of the EU-Republic of
Korea Free Trade Agreement and other recent EU
trade agreements.

The establishment of advisory bodies is mandatory in
some cases, as in the case of more recent agreements of

the EU, while for others it is voluntary.

Lastly, participation may involve sharing information,
hearing the social partners, and enhancing accounta-
bility through providing mechanisms that offer insights

into how opinions are taken into consideration.

Permanent stakebolder committees

Different countries apply different models for the
involvement of stakeholders. In the following para-
graphs, a distinction is made between the approaches
of Canada, the EU and the United States (see table 5.1).

In the case of the United States, the principal advisory
body discussing the implementation of labour provi-
sions is the National Advisory Committee for Labor

Provisions of US Free Trade Agreements, which oper-
ates under the US Department of Labor and has been
convening once or twice a year since 2011. This mech-
anism is not agreement-specific and deals with all US
trade agreements that contain labour provisions.

In the case of the EU, the EESC convenes regularly
and has a balanced composition of employers” and
workers’ representatives, as well as what are termed

“third interests”.

In Canada there is a permanent body in the form of
the Advisory Council on Workplace and Labour
Affairs, where international labour issues in relation to
trade can be discussed. It has not convened, however,
since 2012.

Agreement-specific advisory committees

The EU applies agreement-specific DAGs. The DAG
established under the EU-Republic of Korea (2011)
agreement is the first one and has been meeting several
times per year since 2012. Since then several other EU
agreements have been concluded and the respective
DAGs have started their work progressively.

Table 5.1 Institutional mechanisms for stakeholder involvement in trade agreements

Country Implementation phase Overall characterization
United States o Permanent National Advisory Committee o Highly institutionalized approach per group
» Information provided to, and views sought from, of stakeholders (€~g~ trade unions)
stakeholders; feedback function for submissions s Provides information to, and seeks information from,
stakeholders
o Elements of accountability (limited in practice)
EU o Permanent body on the EU side (the EESC) involved in o Makes use of agreement-specific and transnational
the establishment of agreement-specific DAGs mechanisms (DAGs, joint civil society platform)
» Mandatory establishment of advisory bodies and » Provides information to, and secks information from,
promotion of dialogue between the civil societies of both stakeholders
parties « Elements of accountability (limited in practice)
» Information sought and provided through DAGs’
feedback mechanism
Canada o Permanent mechanism in place but not active (Advisory o While a mechanism exists, its use is limited in practice

Council on Workplace and Labour Affairs)
» Feedback mechanism for submission
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Transnational civil society dialogue

The EU’s trade agreements often establish trans-
national mechanisms in the form of joint consultative
committees, civil society forums or both, where stake-
holders from all parties are represented. In the past,
this has not been without challenges as the establish-
ment of joint consultative committees has sometimes

proved difficul.

Towards increased accountability

The role or rights extended to stakeholders in these
mechanisms can range from the provision of informa-
tion to stakeholders and the expression of their views,
to provisions expressly taking such roles or rights
into consideration.

Apart from informing and consulting stakeholders
in the implementation processes, the EU and the
Canadian and US Governments have made commit-
ments to provide feedback on stakeholders’ input.
These appear to be most developed in some of the EU’s
recent agreements, although accountability clauses
in US agreements are similar, albeit generally more
softly formulated.

While commitments to provide feedback were found
in trade agreements made by Canada, the EU and the
United States, social partners have maintained that
there is a lack of formal feedback mechanisms.

Notwithstanding the above, Canadian and US agree-
ments contain a public submissions procedure that
requires the respective administrations to acknowledge
receipt of submissions filed by the public, consider them
for review and keep the submitters informed on the
status of the review. In the trade agreements concluded
by the EU, there is no such submission process.

What has been effective in respect
of improving labour standards?

It is difficult to assess whether these consultative mech-
anisms have been effective in the promotion, imple-
mentation and enforcement of labour standards. There
is evidence of some impact, however, primarily in the
form of increased public awareness of labour issues,
enhanced social dialogue and a strengthened ability to
place labour issues on the political agenda.

In the case of the United States, the impact of its
domestic civil society mechanism primarily consists
of contributions to enhanced domestic dialogue and
cooperation among civil society stakeholders and
between them and the Government.

For instance, the National Advisory Committee has led
to cooperation between labour and business organiza-
tions on the supply chain in the Gulf countries.

The US mechanism has also contributed in other ways.
These include: increased public awareness on labour
issues, for example by providing additional information
to worker organizations on the development of cases
filed under US trade agreements.

In the case of the EU, the impacts of civil society
involvement are more pronounced in the trans-
national context.

For instance, in the case of the Republic of Korea, the
transnational mechanism is considered to have played
an important role in pressuring the Government to
change the composition of the DAG and make it more
representative. This resulted in improved dialogue
between the Government of the Republic of Korea and
civil society organizations.

By issuing joint recommendations, participants in
the transnational mechanism have put issues on the
agenda of both parties to the agreement. Furthermore,
by gaining attention in the media of the Republic of
Korea, the mechanism has contributed to increased
public awareness of labour issues.

In the case of Canada, there seems to have been little
engagement from the side of the Government or, for
that matter, from the side of civil society. Various factors
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may explain this, such as the relatively limited use of
the existing mechanism, a general sense of what might
be termed “civil society fatigue”, and limited follow-up.

[lustrative in this regard are the periodic human rights
reports on the Canada—Colombia Trade Agreement,
as some organizations questioned the credibility of the
overall process and refused to participate.

What are areas of opportunity?

Although the civil society mechanisms under consider-
ation have contributed to an overall environment that is
more conducive to the promotion of labour standards,
there is room to improve their effectiveness.

In particular, for further impacts to materialize, there
are two specific improvements that policy-makers
could consider.

To start with, more efforts should be made to ensure
the regularity and continuity of the mechanisms. This
could prevent them from becoming inactive owing to
the broader political context.

Furthermore, there is a need to enhance the account-
ability of governments towards the mechanisms. This
could be done by making strong commitments to give
feedback on how the opinions of social partners and
other parts of civil society are reflected in policy imple-
mentation, and to provide the necessary mechanisms
for this.
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CHAPTER 6

IMPLEMENTATION OF LABOUR PROVISIONS:

THE EXPERIENCE OF CHILE*

Summary

o Currently, 46 per cent of Chile’s trade agreements include labour provisions, and
half of these were negotiated with another country from the South.

« The agreements include commitments based on respect for the fundamental
principles of the ILO, in particular those outlined in the 1998 ILO Declaration
on Fundamental Principles and Rights at Work, the concept of decent work, and

the obligation to enforce national labour legislation. In addition, some agree-
ments refer to compliance with regulations relating to migrant workers.

o The main means of implementation are cooperation and dialogue, with a view to

sharing experiences and labour practices.

Why does Chile include labour
provisions in its trade agreements?

In all, 46 per cent of the trade agreements signed by
Chile between 1997 and 2016 included labour provi-
sions." Chile negotiated its first agreement with labour
provisions with Canada in 1997. The side agreement on
labour cooperation was parallel to the trade agreement
signed between the two parties, and similar to the
North American Agreement on Labour Cooperation
(NAALCQ). Chile subsequently incorporated labour
commitments in its agreements with the EU and
with the United States, and also in the Trans-Pacific
Strategic Economic Partnership Agreement (also

* Pablo Lazo Grandi, Labour Attache, Permanent Mission of Chile

to the United Nations (adapted by ILO Research Department).

! The statistics are based on agreements notified to the WTO and in force
according to the Regional Trade Agreements Database. The agreement with
Central America is counted separately for each of the members, and other
agreements not considered in the database are not included (such as Chile-

Thailand, 2015).

known as the Transpacific or P4),” as well as in its
agreements with China, Colombia, Panama, Peru

and Turkey.

The Chilean trend is different from that usually seen
in other developing countries, where there has been a
reluctance to introduce these provisions for a number
of reasons, including fear of protectionist use. In this
context, the argument is that labour provisions can
be applied beyond the concern for labour rights and
instead used to prevent competition from products
imported from countries with lower labour costs.” To
date, those fears have not been substantiated, and what
follows is an account of the Chilean experience.

Labour issues were first incorporated into Chile’s trade
agreements for political reasons. In the first agreement
negotiated with Canada, Chile chose to accept the

* 'The parties to this agreement are: Chile, Brunei Darussalam, New Zealand
and Singapore.

* See Compa and Vogt (2001) and Chapter 2.
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inclusion of labour provisions. This was partly because
the model trade agreement used by Canada promoted
these provisions and their inclusion was part of a larger
trade package in negotiations.*

Chile was a country transitioning to a democratic
regime. During this period of transition, the different
governments acknowledged that including labour
provisions in trade agreements was compatible with
other labour-related objectives. This included an
internal agenda of labour reforms to protect the rights
of trade unions along with those of individual work-
ers.” Both the Executive and the National Congress
supported the inclusion of labour provisions in Chilean
trade agreements, which became a question of political
coherence between the international trade agenda and
internal labour policies.

Therefore, the inclusion of labour matters in trade agree-
ments eventually became an important state policy for
the Chilean Government. Subsequently, in the negoti-
ation of other agreements (for example, with the United
States), trade union and civil society demands became a
crucial factor in the inclusion of labour provisions.

What is the Chilean approach
to labour provisions?

During trade negotiations, Chile has invited its nego-
tiating partners to consider the inclusion of labour
issues in agreements. The content of these labour provi-
sions presents variations depending on the trading
partner concerned and the extent to which it is open to
including these issues.

It could be argued, therefore, that each agreement is the
result of negotiations in which both sides decided to
include a labour provision.

* Lazo (2009, p-25).
> Ibid.

Content of labour provisions
and implementation mechanisms
in Chile’s trade agreements

In respect of their basic commitments, trade agree-
ments concluded by Chile contain obligations that are
similar to those of other countries, such as:

o respect for fundamental principles and rights at work,
in particular those referred to in the ILO Declaration
on Fundamental Principles and Rights at Work;

o the concept of decent work;

o the obligation to enforce national labour legislation.

For the implementation of labour provisions,
Chile relies on dialogue, cooperative activities and
dispute resolution.

Cooperative activities constitute the main means of
implementation of Chilean trade agreements. In par-
ticular, these include the exchange of experiences,
dialogue and information between the signatory coun-
tries of trade agreements. These cooperative activities
normally take place:

o within the framework of the institutions created by
the agreement;

o informally in various forums where trade partners
participate, as discussed below in the case of Canada.

Some of Chile’s trade agreements outline the possi-
bility of activating dispute resolution proceedings in the
implementation of labour provisions.® The complexity
of these mechanisms varies depending on the agreement
in question. For example, consultations are provided in
the agreements with Panama (2008); Colombia (2009);
and Hong Kong, China (2014).

Generally, the incorporation of sanctions (for example,
suspension of benefits) or measures referred to as
“monetary assessments” have not been part of Chilean
trade policy.” Some trade agreements, however, include
sanctions, but this has largely depended on the nego-
tiating partner, such as in the agreements with the
United States and Canada.

¢ For a full list, see ILO (2016).
7 Ibid.

| Chapter 6

Implementation of labour provisions: the experience of Chile

ad
-
=
©
pul
| ¢



How have the agreements
been implemented?

Chile’s experience in the implementation of labour
provisions can be characterized as active in terms of
political and social dialogue (including governments
and/or social partners), based on the development
of cooperative activities, and with no activation of
dispute resolution mechanisms. Table 6.1 includes
some examples of implementation activities and
key areas, such as quality of work, employment, and
corporate social responsibility (CSR), in different
trade agreements.

The implementation of the Canada—Chile Agreement
on Labour Cooperation (1997) stands out. This
is because of the various exchanges of legislative
experience and best practice on situations presented
in the labour market. The agreement facilitated dia-
logue among social partners, bilaterally, internationally
and domestically.

The parties formulated a cooperation programme for
the implementation of the agreement, which included
technical workshops, lectures, field visits and seminars,
as well as the preparation of documents to promote
the dissemination of information on labour and social
security rights.

Under this Agreement, some labour conflicts have
arisen but have always been resolved through informal
dialogue. For example, in 2003 workers at a subsidiary
of a Canadian company with operations in Chile were
reinstated. This occurred after joint action by a trans-
national coalition of unions, which sent a letter to the
Canadian Prime Minister and linked the violations to
the obligations in the agreement.

With regard to the EU-Chile Association Agreement
(2003), activities were carried out that encouraged dia-
logue between the two partners, including exchanges of
information between authorities, experts and represen-
tatives of the social partners.

The agreement generated domestic social dialogue.
The main issues addressed included: employment pol-
icies (employment services and labour intermediation),

gender issues, social welfare schemes (including meas-
ures aimed at micro and small enterprises) and occupa-
tional safety and health.

Cooperative activities were carried out in broader
frameworks. For example, they covered not only the
relations between the EU and Chile, but also relations
with Latin America in general.

The various activities with the United States (2004)
included exchange of information; seminars on occu-
pational safety and health, risk prevention and the
environment in mining; and labour inspection. Also
the activities put an emphasis on hours and wages
(for example, in 2009), labour inspection manage-
ment, activity-planning methods, audit procedures,
programmes designed to comply with labour stand-
ards, and an evaluation of the impact of activities
carried out.

Cooperation and exchange activities have been carried
out between officials of the United States Department
of Labor, the Department of Labour and Social
Welfare and the Directorate of International Relations
of the Ministry of Foreign Affairs of Chile.

Technical missions have also been carried out in the
area of occupational health and safety and labour law,
with the activation of the points of contact provided
for in the agreement. The results of these technical
missions have served in part as background for the
reforms in Chile in the aforementioned areas, including
in the education and training of labour inspectors and
judges in labour matters.

With regard to the Trans-Pacific Strategic Economic
Partnership Agreement (2006), the implementation of
the Memorandum of Understanding has been complex
owing to the physical and cultural distance between the
parties. The parties have, however, used forums such as
the International Labour Conference for their dialogue
and cooperation activities.®

Trade partners have chosen to learn about the different
labour systems and have conducted dialogues — not

# 1t should be noted that, parallel to the agreement and the implementation
of labour commitments, Brunei Darussalam became a member of the ILO.
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Table 6.1 Examples of implementation activities, key areas and results

Agreement

Implementation activities

Key areas

Results

Canada-Chile

EU-Chile

United
States—Chile

Trans-Pacific
Strategic
Economic
Partnership
Agreement

Cooperative activities: public
conferences, seminars, technical
visits from Chilean representatives
to Canadian entities, exchange of
good practices

Informal resolution of labour
conflicts

Political dialogue: discussion of
government strategies, technical
visit to Denmark and Spain

Social dialogue: tripartite dialogue
and inclusion of scholars
Cooperative activities: drafting

of reports, presentations and
workshops in collaboration with

the ILO

Political and social dialogue:
through the Labour Affairs
Council

Cooperative activities: missions
to Chile/US of government repre-
sentatives; drafting of evaluation
report; training for mediators of
the Chilean Labour Directorate

Political and social dialogue:
tripartite meetings

Cooperative activities: technical
assistance from the ILO; tripartite
workshops and training sessions

Collective labour rights

New forms of employment
Occupational safety and health
(particularly in the mining sector)
Child labour

Gender issues

Small and medium-sized
enterprises

Normative content of labour
provisions

Public policies related to
employment issues
Occupational safety and health
Quality of employment and
working conditions, including
wages

Labour inspections
Occupational safety and health
Labour justice reform

CSR

Youth employment and training
Human development

Green jobs

CSR

Occupational safety and health

Quality of life and jobs

Understanding of the legal system of
the parties to the agreement
Acquiring knowledge in the key areas
of discussion

Reinstatement of workers and
payment of lost salaries

Compilation of anti-crisis measures
(the creation of a job bank)

Understanding of labour regulations

Impact on labour reform in Chile;
also on training of labour ministries
and judges

Raised awareness among employers
(exporters in particular) of

CSR practices and labour rights
implementation

Furthering cooperation with the ILO
Deeper understanding of parties’
challenges and country situations
Promotion of the ILO

Tripartite declaration of principles
concerning multinational enterprises
and social policy (MNE Declaration)

only at governmental level, but also with social part-
ners in areas such as vocational training and skills
development, in particular in relation to vulnerable
groups, youth and female employment, green jobs

and CSR.

In respect of the trade agreement with China (2006),
the exchange of information, visits and events focused
on social security issues and reforms in this area.
Other issues managed through political dialogue have
included training for trade unionists, minimum wage
fixing, and the role of trade unions.

The experience with Peru (2009) is interesting because,
in addition to labour issues, there was also an immi-
gration agenda. In that area, a commitment was

made to exchange statistical information on migra-
tion and to increase the case with which the necessary
documents to effect immigration procedures could
be obtained.

Throughout the implementation of the different
agreements, various activities have been carried out
with the support of the ILO. The ILO contribution
consisted of reports, presentations and workshops to
assess whether the objectives of the agreements had
been met (for example, with the EU) or providing
technical assistance (such as in the case of the P4).

Lastly, it is important to note that there is no evidence
of activation of the dispute resolution mechanisms
provided by the agreements.
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What can we conclude?

Chile’s experience in including labour provisions has
been positive from a variety of angles. First, no serious
contentious situations have arisen with any trading
partner. On the contrary, cooperative relations have
been strengthened, and issues considered complex were
discussed with transparency and a tendency to find
solutions and share information.

Chilean trade policy has proved to be consistent with
regard to fulfilling its labour commitments. In addition,
it has generally sought to satisfy the demands of citizens
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in the country and responded to the political pressure
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CHAPTER 7

CASE STUDY ON THE CAMBODIAN TEXTILE SECTOR*

Summary

» The Cambodia—United States Bilateral Textile Agreement (CUSBTA) was the
first agreement of its kind to combine the incentive to increase export quotas
with the requirement to make progress on labour rights and working conditions.

o The agreement and the Better Factories Cambodia (BFC) programme played a
significant role in reducing the gender wage gap in the textile sector.

 Credible information on working conditions, obtained through transparent
monitoring, played an important role in implementing labour provisions (for

example, making decisions on export quota bonus grants).

» However, compliance with national labour laws or international labour standards
in the areas of child labour, occupational safety and health and the minimum

wage remains a challenge.

What has bheen the trade
liberalization process
of the Cambodian textile sector?

Cambodia has achieved strong economic growth
through rapid trade liberalization, successfully linking
its biggest formal employer — the textile sector — with
global markets.

o The country’s trade liberalization began in the 1980s,
when the state trading monopoly was abolished.

o In the 1990s, the country largely removed restric-
tions on firms and individuals to engage in inter-
national trade.'

o The country was designated as a least-developed
beneficiary country under the Generalized System of

* Takaaki Kizu, ILO Rescarch Department.
' Neak and Robertson (2009).

Preferences” of the EU and that of the United States
in 19977

o Cambodia and the United States concluded a trade
agreement called the Cambodia—United States
Bilateral Textile Agreement (CUSBTA) in 1999.

o Cambodia joined the WTO in 2004.

Among the various trade policy instruments concluded
by Cambodia, CUSBTA presents a uniquely instruc-
tive case, as it is the first agreement of its kind to link
the export quotas bonus to the requirement to improve
working conditions.* This agreement required working
conditions in the Cambodian textile sector to be

* The “Generalized System of Preferences” allows developing countries to
pay fewer or no duties on their exports to developed countries. It is a facility
granted to developing countries by developed countries, and as such the pref-
erential treatment is not reciprocal.

’ Neak and Robertson (2009); Office of United States Trade Representative
(2007).

* Abrami (2003).
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monitored and improved as a prerequisite for the export
quota bonus grant.

The novelty of CUSBTA was especially prominent
given that the Multi-Fibre Arrangement (MFA) was
still in effect during the years when CUSBTA was in
force.’” The MFA restricted the free flow of textile goods
through a complex quota system, allowing importing
countries to decide the amount and types of goods that
they admitted. As such, the MFA was perceived by many
observers as unfavourable to developing countries. In
CUSBTA, however, the United States promised that
the quotas for the Cambodian textile sector would
be increased, conditional on improvements in labour
rights and working conditions. Thus, the agreement
generated strong positive incentives for Cambodian
textile factories to improve working conditions.

In order to monitor working conditions at factories,
transparent and credible information was needed.
However, public labour inspection in Cambodia was
not reliable in this regard. After 30 years of civil strife,
the country was struggling to establish the rule of law.
In addition, due to lack of financial resources at the
national level, civil servants in Cambodia, including
labour inspectors, were severely underpaid. In fact, it was
common for public labour inspectors to have second or
third jobs, or even receive bribes from employers.” Given
the insufficient credibility of public inspection, the use
of private auditing, both for-profit and non-profit, was
also explored. However, none of the auditing initiatives
had the requisite credibility at the international level.

The Governments of Cambodia and the United States
turned to the ILO, secking its support for credible and
transparent monitoring. In 2000, the ILO agreed to
the request with the backing of both employers and
labour unions in the target countries. This decision
was partially facilitated by a commitment from the
United States to fund a parallel technical assistance
programme for capacity-building of the Cambodian
Labour Ministry.® As a result, since 2001, the compli-
ance of textile factories with labour standards has been

> The MFA expired on 1 January 2005.
¢ Abrami (2003).

7 Polaski (2006).

* Freeman and Lawrence (2007).

monitored through the ILO Better Factories Cambodia
(BFC) programme.’

The Cambodian Government issued a ministerial regu-
lation (“Prakas”) indicating that exporting textile fac-
tories must be registered for BFC monitoring in order to
receive the benefits of the increase in export quotas. This
resulted in the full participation of exporting textile
factories in the BFC, allowing the BFC programme to
monitor the entire sector.”’ Once a factory is registered
for BFC monitoring, the BFC dispatches a monitoring
team comprising two BFC staff members for an unan-
nounced visit which lasts for two days. The assessment
is conducted in the form of interviews with factory
managers and workers based on a list of questions devel-
oped by the BFC. During the BFC assessment, buyers
can also make shadow visits alongside the BFC staff
members, so long as they abide by a protocol in order to
maintain the confidentiality of the unannounced visit
policy. In addition to monitoring, the BFC programme
conducts research, publishes reports, and provides advi-
sory and capacity-building training services to factory
managers and workers."

With the establishment of BFC monitoring, the
United States granted Cambodia a 9 per cent export
quota bonus in 2000" and 2001. Both governments
were pleased with the outcomes between 1999 and
2001, and thus decided to extend the agreement for an
additional three years — through to 2004. A 9 per cent
export quota bonus was granted in 2002, which was
then increased to 12 per cent in 2003 and 18 per cent in
2004. The increase in the export quota led to an increase
in apparel firms’ earnings and, in turn, an increase in
tax revenue for the Cambodian Government."”

Given the innovative nature of these changes, such as
the positive incentive mechanism and the new role of
an international agency in international governance,

® As of 2007, the BEC programme has become part ofa global partnership
between the ILO and the International Finance Corporation (IFC).

1 Polaski (2006).

' Enterprises that are registered for the BFC programme can receive
services such as assessments, training and advice. Buyers registered for the
BFC programme can receive information on their suppliers (after recciving
authorization from the enterprises).

" Inside U.S. Trade (2001).

" Polaski (2006).
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Figure 7.1 Gender wage gap in the textile and other manufacturing sectors

by period (percentage)*
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* The gender wage gap is estimated based on a Mincerian wage equation which controls for observable worker
characteristics. The data on the gender wage gap is based on the Cambodia Socioeconomic Survey (CSES), which
is representative for regular resident non-institutional households in Cambodia.

CUSBTA and the BFC have attracted considerable
attention from policy-makers globally. The purpose
of this brief chapter is to review the effectiveness
of CUSBTA and the BFC, while illuminating the
remaining challenges, and to explore the possibility of
replicating successful elements of the project.

What were the effects of the
agreement on working conditions?

The findings on effectiveness are twofold:

o First, CUSBTA and the BFC programme have
played a significant role in reducing the gender wage
gap in the Cambodian textile sector.

o Second, other areas, such as child labour, occupa-
tional safety and health and minimum wage compli-
ance, remain challenges.

Empirical evidence suggests that the gender wage
gap'® in the textile sector declined between the

" The “gender wage gap” is defined as the difference between the gross
average hourly earnings of male and female employees. It is expressed as
the percentage of the gross average hourly carnings of male employees.

pre- and post-CUSBTA periods.” Such an improve-
ment, however, is not observed for other manufac-
turing sectors (figure 7.1). This suggests that CUSBTA
had a significant effect on the reduction in the gender
wage gap. During the post-agreement period, where
the export quota bonus is no longer provided but the
BFC monitoring programme continues, the previously
achieved reduction in gender wage gaps appears to
be maintained.

Two of the possible channels through which the
agreement and the BFC programme had a positive
impact are the promotion of formal textile sector jobs
through the export quota increase, and heightened
gender awareness through BFC training. The expan-
sion of the textile sector, which tends to employ female
workers more intensively than some other sectors,
promoted formal employment for women. In add-
ition, emphasis on non-discrimination through BFC
training might have mitigated downward pressure on
female wages, even when unit textile prices started to
fall as the textile sector became increasingly exposed to
international competition. Since the BFC’s work is dir-
ectly targeted at wage compliance rather than at wage

" Lopez-Mourelo and Samaan (forthcoming).
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Figure 7.2 Increase in child labour in the textile sector

relative to 1996 (percentage)*
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* The figure shows only the years for which the coefficients of interest are statistically significant. The data used for
estimation covers the years 1997, 1999, 2004, 2007, 2008, 2009, 2010, 2011 and 2012.

levels per se,' the impact might have been particularly
strong in terms of narrowing the gender wage gap (i.c.
through the promotion of non-discrimination).

What are the remaining challenges?

Despite some progress, Cambodia still faces challenges.
For instance, the textile sector as a whole seems to use
about 20 per cent more child labour' than the rest
of the economy." Perhaps unexpectedly, child labour
in the Cambodian textile sector does not appear to
have significantly declined since 1996, despite the fact
that CUSBTA came into force in 1999 and moni-
toring through the BFC programme was launched in
2001. In fact, compared with 1996, child labour in
the Cambodian textile sector increased in 2007, 2008,
2010 and 2011 (figure 7.2).”

' Robertson (2011).
"7 The data on child labour is based on the CSES.
' Rellstab and Sexton (2014).

" A descriptive analysis with more recent data shows that the share of moni-

tored factories with confirmed underage workers has declined from 7 per
cent as of May 2012 to 2 per cent as of June 2016, suggesting that there has
been some progress in eliminating child labour (ILO and IFC, 2016).

The increase in child labour in the aforementioned
years, however, is unlikely to be immediately associated
with CUSBTA or the BFC programme, as the increase
occurred eight years after CUSBTA came into force,
and six years after the launch of the BFC programme.
One possible explanation for the increase is that the
Cambodian textile sector has grown rapidly, not only
in terms of the value of exports, but also the number
of factories and workers.”” This rapid expansion has
led to a surge in demand for textile workers, particu-
larly since 2010.*' Thus, it is possible that child labour
might have increased to meet this heightened labour
demand. Another explanation is that many workers in
Cambodia have migrated to neighbouring countries.”
This might have facilitated outflows of low-skilled
workers from Cambodia, and the resultant shortage of
low-skilled labour in the country might have been met

by the supply of child labour.”

* Asuyama and Neou (2012).

' The number of workers employed in the exporting garment and footwear
sector increased nearly two-fold from around 300,000 in March 2010 to
around 600,000 in March 2015 (ILO, 2015).

2 For instance, the number of legal migrants from Cambodia to Thailand
increased by 310 per cent from 4,116 in 2006 to 16,837 in 2011 (Tunon and
Rim, 2013).

# Rellstab and Sexton (2014).
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Figure 7.3 Non-compliance rate (percentage)*
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* The data shown in the figure refers to 381 factories monitored between May 2015 and April 2016, as reported in ILO
and IFC (2016). The data refers to this specific sample, but not to the whole industry.

In addition to child labour, the question of occupa-
tional safety and health is also found to be a continuing
challenge. As many as 96 per cent of the 381 target
factories featured in the BFC report did not comply
with national legislation or international labour stand-
ards on the working environment.” All areas, except
worker accommodation, registered non-compliance
rates higher than 50 per cent (figure 7.3). This means
that the majority of the target factories did not comply
with national legislation or international labour stand-
ards on occupational safety and health.” It should be
noted that the high non-compliance rates in some areas,
such as lighting in factories, are due to difficulties in
meeting the legal requirements, which are seen to be
set too high to be practical.’® Another reason for the
high non-compliance rate could be that the costs asso-
ciated with improvements in occupational health and
safety are high; therefore, compliance in this area might
be particularly challenging for factories given the price
competition in the international market.

** Compliance in the area of working environment is assessed in terms of
noise level, temperature, ventilation and lighting in factories (ILO and IFC,
2016).

» BFC monitoring assesses compliance in the area of occupational safety
and health, and other arcas related to working conditions, based on national
legislation. However, when national legislation lacks clarity on relevant
issues, international labour standards and good practices are used as bench-
marks for assessing compliance.

% JLO and IFC (2016).

Finally, despite the aforementioned improvements in
the gender wage gap, non-compliance with minimum
wage law remains persistent in Cambodia. This is a
particularly important issue in the textile sector, given
its highly competitive and labour-intensive nature. An
ILO study” shows that one in four waged employees
(or 25.6 per cent) in the Cambodian textile sector
carns less than the minimum wage. Women are more
likely to be underpaid than men.” Workers with less
than primary education are more likely to be paid
less than the minimum wage, relative to workers with
upper or lower secondary education. In addition, wage
inequality below the minimum wage persists, with
8.9 per cent of workers paid less than 80 per cent of the
minimum wage.

How can the remaining
challenges be addressed?

The factors contributing to poor working conditions
are often complex, and as such they require comprehen-
sive solutions. In the case of child labour, poverty and
the low quality of education might be two important
factors that need to be addressed. This is because poverty
increases the opportunity cost of going to school, while

*” Cowgill and Huynh (2016).
* Non-compliance rates in the area of the minimum wage are 4.4 percentage
points higher for women than for men (Cowgill and Huynh, 2016).
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the low quality of education reduces the cost of not
attending school. Thus, when combined, poverty and
low quality of education can induce houscholds to send
children to workplaces rather than schools.

While the BFC programme provides various services to
factories and workers, such as monitoring, advice and
training, a more comprehensive approach, going beyond
factories, might also be needed. A food-for-education
programme and investment in a quality of education
programme are two good examples of incentive-based
programmes which have been found to be effective in
reducing child labour.”

Compliance in occupational safety and health also
requires comprehensive and systematic solutions.
Globally, very few export-processing zones have policies
and regulations in this area. It is rare for companies to
receive services to help improve occupational safety and
health in their factories.” Stronger efforts in developing
occupational safety and health management systems
and policies are needed.

When striving to achieve minimum wage compliance,
it is important to note that increases in the minimum
wage do not necessarily increase non-compliance
when rigorous monitoring and advisory services are
in place. For instance, recent BFC data suggested that,
while minimum wage compliance is still a challenge
in Cambodia, compliance at monitored factories in
recent years’ has remained more or less stable, despite
the fact that the minimum wage in the country has
increased substantially.” In addition to monitoring and
advising, the simplicity of the minimum wage system in
Cambodia may have played a role in improving workers’
knowledge of their entitlements, and employers” know-
ledge of their responsibilities.”” This could be seen as
one of the advantages of keeping the level of complexity

of minimum wage policies mamageable.34

* Jafarey and Lahiri (2005).

» UNCTAD (2013).

* The data refers to 381 factories monitored between May 2015 and April
2016, as reported in ILO and IFC (2016). The data refers to this specific
sample, but not to the whole industry.

** Cowgill and Huynh (2016).
# Cowgill and Huynh (2016).
% ILO (2016).

In order to address the wide range of factors giving
rise to poor labour practices, close coordination among
various stakeholders is essential. Indeed, existing
studies show that the involvement of civil society actors
is a pre-condition for labour provisions to be effective.”

In the case of the BFC, the Royal Government of
Cambodia, the Garment Manufacturers Association in
Cambodia and national trade unions play central roles
in the Project Advisory Committee (PAC), providing
strategic advice to the programme through biannual
meetings. During PAC meetings, three representatives
from each of the tripartite constituents review BFC
monitoring reports and define concrete areas of contri-
bution that each player can make, based on the latest
monitoring results.

In addition, the BFC works with international buyers as
cither participants or partners. As participants, global
retailers subscribe to BFC monitoring reports through
an online portal. They are also invited to annual buyer
forums and two global meetings, and engage with
other participating buyers. As partners, buyers sign an
agreement with the BFC and make certain commit-
ments, such as reducing duplicate audits and easing the
burden on suppliers facing multiple audits. In return,
buyers receive enhanced BFC services, such as quarterly
calls from the BFC for updates on programme devel-
opments. They are also invited to national stakeholder
forums along with the tripartite constituents.

More comprehensive stakeholder involvement,
engaging with the public, has also been carried out.
The BFC launched an online transparency database in
2013, where factory-specific compliance information is
publicly disclosed. In addition, the BFC website show-
cases some examples of good practice with detailed
information, such as particular problems tackled,
actions taken and the level of associated costs.

* Alger (1997); Hafner-Burton (2009); Cameron and Tomlin (2000);
Murillo and Schrank (2005).
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What policy lessons can be learned
from the Cambodian textile sector?

The case of Cambodian textiles has important analyt-
ical lessons for policy-makers elsewhere.”® Although

many challenges remain, there are some successful

elements that can be replicated.

First, the positive incentive mechanism is found to
be an effective approach to achieving improvements
in compliance with national labour laws and inter-
national labour standards. The linking of prospective
trading, investment opportunities and compliance
should be included in policy-makers’ options.

Second, transparent monitoring and credible infor-
mation on working conditions are required in
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CHAPTER 8

MONITORING TRADE AGREEMENTS: THE CASE OF COLOMBIA*

Summary

o Mechanisms to monitor the implementation of trade agreements, and to review

and assess progress in fulfilling the associated labour commitments, are increas-

ingly common.

o These mechanisms are diverse and there are opportunities for more comprehen-

sive monitoring that relies on the active involvement of stakeholders.

 Four dimensions are key to ensuring meaningful monitoring: access to infor-

mation; assessment; integration into policy-making; and transparency and

accountability.

» Major remaining challenges include the need for better integration of different

monitoring mechanisms and alignment of overlapping commitments, and for

follow-up mechanisms across agreements.

Innovative monitoring practices

Mechanisms to monitor the implementation of trade
agreements, and to review and assess progress in the
fulfilment of the labour commitments that have been
entered into, are increasingly common. These mech-
anisms are diverse and there are ample opportunities for
more comprehensive and integrated monitoring with
the active involvement of stakeholders.

Monitoring is understood as the systematic review of
progress over time. In the context of labour provisions,
this entails an examination of whether labour commit-
ments are implemented in practice, and progress is made
in the promotion, realization and enforcement of labour
rights and the improvement of working conditions.

In this process, the following four dimensions are taken
into consideration:

* Rafael Pecls and Elizabeth Echeverria Manrique, ILO Research Department.

e access to information, such as the identification of a
baseline, the formulation of indicators and the estab-
lishment of a data-collection system;

o assessment, which comprises the measurement of
progress over time, the questioning of assumptions
and implementation strategies, and the identification
of key challenges and ways to address them;

o policy-making, including measures to adapt the
implementation strategy in the light of lessons
learned;

o transparency and accountability, such as the provi-
sion of information to stakeholders and the wider
public on progress made, with a view to ensuring
accountability.

Various mechanisms and practices already exist to
monitor trade agreements, such as sustainability or
human rights impact assessments, trade and sustainable
development committees, domestic advisory groups
and specific action plans. By reviewing the available

| Chapter 8 Monitoring trade agreements: the case of Colombia
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set of innovative monitoring practices, best practices
are identified that in turn deliver insights on how to
enhance the monitoring of labour commitments in
trade agreements and ensure their consistency with the
above dimensions.

The present chapter examines the agreements of
Canada, the EU and the United States with Colombia.
It reviews innovative methods of monitoring the imple-
mentation of labour-related provisions and gives par-
ticular attention to the role played by stakeholders in
that process.

Is there a need for
enhanced alignment?

Even though different approaches are taken by Canada,
the EU and the United States to the implementation
of the labour commitments in their trade agreements
with Colombia, they all have a strong focus on moni-
toring. The various approaches differ primarily in their
level of detail; in other words, the extent to which
they identify specific and time-bound commitments
and consistent application. This has important impli-
cations for the potential involvement of stakeholders.
In addition, given the extensive overlap between the
commitments in the different trade agreements, it
would make good sense to enhance the alignment
between them.

The Canada-Colombia trade agreement is the first
Canadian trade agreement that incorporates an obliga-
tion for each of the parties to conduct an annual human
rights impact assessment (HRIA).

In the case of the trade agreement between the United
States and Colombia, a Labor Action Plan has been
developed to tackle longstanding issues relating to the
violation of labour rights in Colombia. This Action
Plan sets clear timelines for reporting, encourages the
involvement of the tripartite partners and shapes a
framework for enhanced monitoring.

Recent EU agreements also provide for the review,
monitoring and assessment of the impact of the imple-
mentation of the agreement on trade and sustain-
able development. Thus, the European Parliament

adopted a resolution calling for the establishment of
a transparent and binding roadmap to tackle chal-
lenges in the context of the EU-Colombia and Peru
trade agreement.

Monitoring is often carried out through existing insti-
tutional mechanisms, such as the national contact
points or ministerial committees on trade and sustain-
able development that are mandated to perform this
function. At the same time, stakeholders also play a role
in the review, monitoring and assessment of the imple-
mentation of trade agreements, for instance through
labour or domestic advisory committees.

Technical cooperation projects have also been devel-
oped for the close monitoring of progress in labour
commitments; or dispute settlement mechanisms have
been used in combination with action plans that enable
close follow-up and the involvement of stakeholders (see

Chapter 5 and Chapter 9).

What can we learn from the
US-Colombia Lahor Action Plan?

Through the United States—Colombia Trade Promotion
Agreement (TPA), the US Administration has sought
to address some of the longest-standing concerns about
labour rights and working conditions in Colombia.
In 2006, when the US Administration concluded the
TPA with Colombia, the State Department’s human
rights report identified a range of labour concerns in
Colombia, including the use of violence and discrimin-
ation against trade union members to discourage
workers from joining unions and engaging in union
activity; impunity for acts of labour-related violence; a
proliferation of fake worker cooperatives that were used
to undermine workers’ rights; and the use of so-called
“collective pacts” with favourable terms negotiated dir-
ectly with individual workers to weaken existing unions
and avoid collective bargaining.

To address these issues, a cooperation plan - the
Colombian Action Plan related to Labor Rights — was
negotiated. The plan was targeted at increasing the
capacity of the labour ministry, reforming the criminal
justice system, suppressing the misuse of cooperatives
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and temporary service agencies, upholding the right
to organize and bargain collectively, protecting labour
activists, and ensuring the delivery of essential services.
The plan sets clear timelines for reporting, encourages
the involvement of the tripartite partners and shapes a
framework for enhanced monitoring. It also stipulates
the need for collaboration with the ILO in the imple-
mentation of the plan.

Although civil society organizations, including North
American and Colombian trade unions, have criti-
cized the limited effectiveness of the Action Plan,'
various problems have been tackled by the Colombian
Government, with close follow-up by the United
States Administration.”

Some of the main outcomes include:’

o Hiring and training new labour inspectorates over a
period of four years. The training included alterna-
tive methods for dispute resolution and conciliation.

o With regard to the right to freedom of association
and collective bargaining, different measures were
implemented: criminal penalties for employers
undermining these rights; expansion of the govern-
ment protection programme, not only for union
leaders but also for workers trying to organize, among
other beneficiaries; and increasing the budget of the
Prosecutor General’s Office to enhance its institu-
tional capacity, boost its staffing and step up meas-
ures designed to reduce impunity for offences against
trade unionists (this includes training for those in
charge of investigations and law enforcement).

The United States—Colombia Labor Action Plan is
distinguished in particular from other labour-related
policy interventions in the context of trade agreements

' Such as the Escuela Nacional Sindical (National Trade Union College),
Confederacién de Trabajadores de Colombia (Confederation of Colombian
Workers), Central Unitaria de Trabajadores de Colombia (United
Association of Workers of Colombia) and Red Colombiana de Accién
Frente al Libre Comercio (Colombian Action Network against Free

Trade - RECALCA). See WOLA (2014) and AFL-CIO (2014).

* Such as the US Department of Labor and the Executive Office of the
President (2016): “The Colombian Labor Action Plan: A Five Year Update”;
and the US Department of Labor and the Executive Office of the President
(2015): “Standing Up for Workers: Promoting Labor Rights through Trade”.
® See “Colombian Action Plan related to Human Rights: accomplishments
to date” (USTR, 2011); and “Labor in the US-Colombia Trade Promotion
Agreement” (USTR, 2013).

by the level of detail in its identification of clearly time-
bound goals. These shape a framework for labour advo-
cates closely to monitor the labour commitments under

the United States—Colombia TPA.

The European Union—Colombia
and Peru trade agreement

In the case of the EU trade agreement with Colombia
and Peru (in force since 2013), concerns were raised
regarding the labour situation in Colombia, similar to
those taken up in the US—Colombia TPA. In response,
the European Parliament adopted a resolution (2012)
calling for the establishment of a roadmap to monitor
such concerns.

In addition, the European Commission committed itself
to conducting impact assessments to review progress
in the implementation of the agreement, including its
chapter on trade and sustainable development. These are
specified in the EU-Colombia and Peru trade agreement
and complemented by Regulation (EU) No. 19/2013.

European Parliament roadmap
with Colombia

In 2012, the European Parliament adopted a resolution
calling for the establishment of a transparent and
binding roadmap to tackle challenges similar to those
in the United States—Colombia TPA (see box 8.1).*

The Colombian Government has submitted an action
plan on follow-up on the various concerns identified in
the European Parliament Resolution. Although certain
actions have been taken, such as visits to Colombia to
consult stakeholders, the roadmap has come under crit-
icism for its lack of detail and practical follow-up.

* European Parliament (2012) on the EU trade agreement with Colombia
and Peru. Available at: http://www.curoparl.curopa.cu/sides/getDoc.do?pu-
bRef =-//EP//TEXT+TA+P7-TA-2012-0249+0+DOC+XML+V0//EN
[27 Nov. 2016].

| Chapter 8 Monitoring trade agreements: the case of Colombia
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Box 8.1 Alignment between the EU roadmap and the US—Colombia Labor Action Plan

The European Parliament Resolution argues for strong alignment between the roadmap and the

US-Colombia Labor Action Plan. To ensure its effectiveness, the resolution calls for time-bound

commitments and clear targets and results, relating in particular to:

o enforcement and implementation of legislation and policies in the following areas: freedom of

association and collective bargaining, protection of the informal sector, and practices such as

outsourcing and disguised labour relationships (for example, through the misuse of cooperatives);

o enhanced labour inspections: to this end, labour inspectorates should be able to impose fines when

certain violations are found. Particular attention should be given to unjustified dismissals and

threatening behaviour or harassment against trade unionists;

o the development of valid and authentic social dialogue at the enterprise level;

o improved investigatory mechanisms and the effective application of sanctions to criminal offenders;

o the provision of assistance to the Colombian Government (via the European Commission), to

facilitate its fulfilment of the commitments and to enable it to report on the progress achieved.

Review, monitoring and assessment
of the EU-Colombia

and Peru trade agreement

As with other recent EU trade agreements, additional
monitoring mechanisms are provided to follow-up
implementation of the labour commitments made
under the trade agreement with Colombia.’ These are
defined in the EU-Colombia and Peru trade agreement,
complemented by Regulation (EU) No. 19/2013,
and are in line with the European Commission’s
strategy Trade for All (2015). In this way, the European
Commission commits itself to conducting impact
assessments to review progress in the implementation
of the agreement, including the trade and sustainable
development chapter.

The text of the agreement stipulates that each party
shall undertake to review, monitor and assess the impact
of the implementation of the agreement on labour and
the environment, as it deems appropriate, through its
respective domestic and participative processes.’ This
opens the door for the increased involvement of stake-
holders in monitoring and assessing the impacts of the
implementation of the labour provision.

> See Art. 279, 280 and 286 of the EU-Colombia and Peru Trade
Agreement.

¢ Art. 279 of the EU-Colombia and Peru Trade Agreement.

In addition, while specifying the functions of the
Subcommittee on Trade and Sustainable Development,
the agreement encompasses follow-up of the implemen-
tation of the trade and sustainable development chapter,
the submission of recommendations to the Trade
Committee, the identification of potential areas of
cooperation, and the assessment of the impacts, where
appropriate, of the implementation of the agreement on
labour and the environment.”

In addition, Article 286 of the agreement deals with
cooperation on trade and sustainable development,
and provides for various activities related to the evalu-
ation of its impacts. This includes activities aimed at
improving the methodologies for such evaluation.

In addition to the monitoring commitments under
the EU-Colombia and Peru trade agreement, there is
a parallel agreement (Regulation (EU) No. 19/2013)
which commits the parties to report annually to the
European Parliament on the application, implemen-
tation and fulfilment of the obligations of the EU-
Colombia and Peru trade agreement.’

7 Art. 280(6).

* Regulation (EU) No. 19/2013 of the European Parliament and of the
Council of 15 January 2013 implementing the bilateral safeguard clause and
the stabilisation mechanism for bananas of the Trade Agreement between
the EU and its Member States, of the one part, and Colombia and Peru, of
the other part. Available at: http://eur-lex.curopa.cu/legal-content/EN/
TXT/PDF/?uri=CELEX:32013R0019&from=EN [27 Nov. 2016].
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Box 8.2 Second annual report on the implementation of the EU-Colombia and Peru trade agreement

The second annual report on the implementation of the EU-Colombia and Peru trade agreement
highlights the Colombian National Development Plan. The plan covers a range of issues, such as
decent work for all embedded in a national policy and continuous efforts to facilitate and strengthen
the work of labour inspectors (for example, collection of fines and issues relating to outsourcing and
collective bargaining).

In the area of social dialogue, the relaunched Special Committee for the Handling of Conflicts
Referred to the ILO (CETCOIT)' has made an important contribution. In addition, improvements
have been observed in collective bargaining in the public sector. The report shows appreciation for
the efforts of the Colombian Government, but also acknowledges that some issues are outstanding.

The report also gives an update on both the process and substance of the meetings of the respective
domestic mechanisms for consultation with civil society, such as the EU DAG. In this regard, a joint
statement was made by EU and Colombian representatives that called for more interaction between

the groups.

On the way forward with Colombia and Peru, one potential area for cooperation was identified with
a view to better informing these countries about the assessment methods of the EU relating to the
trade and sustainable development chapter. Another area of interest is the benefit of collaboration in
CSRissues (in the textile and mineral sectors), with the support of the OECD? (see also Chapter 14).

! For information on the initial work of CETCOIT, see
“Intervention of Karen Curtis, Deputy Director of the
ILO Office International Labour Standards Department”,

In February 2016, the European Commission
submitted its second annual report, which also consid-
ered the implementation of the trade and sustainable
development chapter.” The report provides informa-
tion on the meetings of the Subcommittee on Trade
and Sustainable Development; on the discussions held
during civil society meetings (domestic consultations
and subcommittee sessions with civil society); and
on the implementation of the labour commitments
entered into under the agreement (see box 8.2). Given
the general and descriptive nature of the information
in the report, questions may be raised as to whether
this permits meaningful monitoring and involvement

of stakeholders.

’ See point 4 of European Commission (2016¢).

European Parliament International Trade Committee
(12 July 2012). * European Commission (2016c).

Canada—Colombia Agreement
on Labour Cooperation

The Canada-Colombia Agreement on Labour
Cooperation (CCOALC) came into effect in 2011 and
is a parallel agreement to the 2011 Canada—Colombia
Free Trade Agreement (CCFTA).

As in other trade agreements, various monitoring
commitments are made in the CCOALC, and pro-
cedures are provided for the involvement of stakeholders.

Thus, the parties commit themselves to establishing a
Ministerial Council and to convening or consulting a
National Labour Committee comprising members of
the public, including social partners. The Ministerial
Council has the mandate to oversee the implementation
of the agreement and to review progress under it. That
review should include consultation with the public and
representatives of labour and business organizations."

' Art. 7 and 8 of Agreement on Labour Cooperation between Canada and
the Republic of Colombia.

| Chapter 8 Monitoring trade agreements: the case of Colombia
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The CCFTA, however, is the first and only trade
agreement from Canada that includes the obligation to
conduct an HRIA." A separate agreement between the
parties has been negotiated: the Agreement Concerning
Annual Reports on Human Rights and Free Trade
between Canada and the Republic of Colombia, which
entered into force in 2011. This agreement established
an obligation for the parties to conduct yearly self-as-
sessments on the human rights implications of trade
agreements,'” which also include labour rights. Since
the entry into force of the agreement, five HRIAs have
been conducted and made public.

The methodology of the HRIA, however, has been
criticized for its limited scope and effectiveness. Civil
society activists called for the report to be conducted
by an independent body and for the Canadian
Government to develop an impartial, credible, effective
process to analyse and act upon the findings. In add-
ition, they have called for deeper commitment by the
respective parliaments, in order to make effective the
commitments adopted in the free trade agreement.
For example, this could be done by holding special
hearings before the sessions of the parliaments (or the
appropriate committees) at which relevant stakeholders
(witnesses) could provide testimony.”

Another beneficial undertaking is to examine the cor-
porate social responsibility of Canadian companies in
their activities in Colombia, in particular in the mining
sector.' A first step towards remedying the criticisms
levelled against these companies has been the increased
consultation of civil society, both through online con-
sultations and meetings with companies and relevant
industry associations, trade unions, the Colombian
Government, academics and NGOs.

" Rochlin (2014).

"> See Agreement Concerning Annual Reports on Human Rights and Free
Trade between Canada and the Republic of Colombia.

" United Steelworkers (2016).

' Rochlin (2014).

What are areas of opportunity?

This chapter has explored a range of mechanisms and
practices used to monitor the implementation of trade
agreements, and to review and assess progress in the
fulfilment of the associated labour commitments.
Countries have applied different, and often innov-
ative, approaches, and it is still too early to assess and
compare the effectiveness of these. It has become clear,
however, that:

» Opportunities exist to develop more comprehensive
monitoring frameworks that ensure the meaningful
involvement of stakeholders and are consistent with
the four core dimensions: access to information;
assessment; policy-making; and transparency and
accountability.

o Challenges exist in enhancing the integration of
different monitoring mechanisms, in particular in
the fields of dispute settlement and technical cooper-
ation, through stakeholder involvement in impact
assessments. In addition, improving the alignment,
or coherence, of overlapping labour commitments
and follow-up mechanisms across agreements may
create efficiency gains.
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CHAPTER 9

EXPERIENCES OF STAKEHOLDERS IN CONFLICT RESOLUTION:
THE CASES OF ASIAN AND LATIN AMERICAN COUNTRIES*

Summary

» Labour advocates have played an important role in activating the various mech-

anisms provided under the labour provisions in trade agreements, in particular

mechanisms for conflict resolution.

» Collaboration among civil society organizations across borders has played a

fundamental role in the activation of these mechanisms.

o There are interesting cases where different options provided under trade agree-
ments, such as dispute settlement, technical cooperation and monitoring, have

been successfully combined.

Active role of stakeholders
in conflict resolution

Trade unions and other labour advocates have played an
important role in the implementation of labour provi-
sions. Their active involvement has made important
contributions to labour law reforms, the strengthening
of labour inspectorates, and the raising of awareness
among policy-makers and the wider public.'

They have not only been involved in consultative struc-
tures, such as domestic advisory groups (DAGS; see
Chapter 5), but also in filing submissions when it is
believed that a party to an agreement is not complying
with its labour provisions.” The large majority of cases

* Rafael Peels and Elizabeth Echeverria Manrique, ILO Research Department.
' The primary source of this chapter is ILO (2016).

* Whereas the Canadian and US trade agreements provide for a feedback
mechanism on public submissions, this is less clearly specified in the case of the
EU. An interesting development, however, is (for example) the EU-Republic
of Korea Free Trade Agreement, which specifies the role of the DAG in
bringing to the attention of governments (through communications) alleged
violations of the trade and sustainable development chapter and requesting the
activation of the conflict resolution mechanism. This does not mean, however,
that government consultations will necessarily be held, but further follow-up
can be provided through the Trade and Sustainable Development Committee.

that have been dealt with under conflict resolution
mechanisms have been initiated by trade unions, often
in collaboration with other labour advocates.

An important outcome of conflict resolution mech-
anisms has been an increase in technical cooperation
and the establishment of frameworks for increased
monitoring. These often include the capacity building
of civil society organizations or the establishment of a
framework that permits increased follow-up by stake-
holders (such as through the United States—Colombia
Labor Action Plan).

The present chapter considers various case studies (trade
agreements between Canada and Colombia; the EU
and the Republic of Korea; and the United States, the
Dominican Republic and Central America); it then
examines the role of trade unions and other labour
advocates during conflict resolution. It also looks at the
outcomes of these disputes and how these provide add-
itional opportunities for stakeholders to be involved in
the implementation of trade agreements.

[ Chapter 9 Experiences of stakeholders in conflict resolution: the cases of Asian and Latin American countries
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Central role of domestic advisory groups
in the EU-Republic of Korea
Free Trade Agreement

In the case of the EU-Republic of Korea Free Trade
Agreement, the resolution of conflicts is based on con-
sultations, persuasion, the active involvement of DAGs,
and follow-up by the Civil Society Forum and the
Trade and Sustainable Development Committee.

This case provides an insight into trade union action dir-
ected towards the European Commission and secking
a Korean commitment to respect ILO core labour
standards. Although no labour disputes have been
brought to the dispute settlement body, European trade
unions, primarily through the European Trade Union
Confederation (ETUC) and in collaboration with their
Korean counterparts, have sought to address issues
relating to labour and human rights violations. This has
been effected by correspondence and public statements
to the European Commission and Parliament.

Under the agreement, in the event of conflict, the
parties may formally consult each other and are
required to take ILO activities into consideration. They
may also request advice from the ILO or other relevant
international bodies. If consultations fail or the issue
requires further discussion, the parties may request that
the Trade and Sustainable Development Committee
(TSDC) be convened to resolve the matter. If a solution
is not reached (through consultations or a meeting of
the TSDC), a party may request that a panel of experts
be convened to resolve it. The experts will issue a report
with findings and recommendations for the parties,
which, ultimately, decide the appropriate measures to
be taken while efforts are made to accommodate these
recommendations.’

There is no public submission procedure for individuals,
labour advocates or other stakeholders. Nevertheless
they can, through the communications of a DAG with
the contact points, draw attention to specific matters
under the trade and sustainable development chapter.
Furthermore, they can also be involved during conflict

> For example, Art. 13.14 and Art. 13.15 of the EU-Republic of Korea Free
Trade Agreement.

resolution. The agreement between the EU and the
Republic of Korea states that, during government con-
sultations, the Trade and Sustainable Development
Committee may seck the advice of DAGs. Furthermore,
at the level of third-party review, the panel of experts
can seek information and advice from DAGs.*

The EU DAG, in May 2013, issued an opinion on
“Fundamental rights at work in the Republic of Korea,
identification of areas for action”. This document is
particularly important as it has set the basis for discus-
sions and follow-up in the identified areas in order to
further labour rights.” The Republic of Korea DAG
issued opinions in 2013 on freedom of association and
forced labour.

In January 2014, the EU DAG asked the European
Commission to activate the conflict resolution mech-
anism and to proceed with consultations in response to
the violation by the Republic of Korea of its commit-
ments under the agreement. This triggered an exchange
of letters between the EU DAG and the Commission,
and between the Commission and the Korean author-
ities, concerning the Republic of Korea’s ratification and
implementation of the ILO fundamental Conventions.

Furthermore, follow-up has been provided by the
Civil Society Forum and the Trade and Sustainable
Development Committee. This careful follow-up
has led to re-engagement in regular technical dia-
logue with the ILO and efforts effectively to imple-
ment the ratified Conventions, as well as to ratify
the remaining core Conventions (both priority and
up-to-date Conventions).

It should be noted that, even though attention has been
more focused on the Republic of Korea, the commit-
ments and follow-up refer to actions by both parties to
promote labour rights. In addition, there is a continuous
exchange of information, accompanied by cooperative
efforts. For instance, the parties have launched a project
with particular emphasis on the implementation of the
ILO Discrimination (Employment and Occupation)
Convention, 1958 (No. 111).

* Ibid.
> European Union Domestic Advisory Group (2013).
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Box 9.1 The case of Honduras

In 2012, a labour submission was filed under CAFTA-DR by the AFL-CIO and 26 trade unions and

civil society organizations from Honduras in respect of the labour situation in that country.

The submission alleged that the Government of Honduras had failed effectively to enforce its labour
laws and to comply with its commitments under CAFTA-DR. It gave particular attention to three
export-related sectors: manufacturing, agriculture and port operations. The submission also noted
that workers in Honduras had continued to experience violations of their rights to freedom of asso-
ciation, collective bargaining and acceptable conditions of work. In addition, it claimed that workers
lacked access to tribunals, either judicial or administrative, that were efficient and transparent. The
use of child labour, particularly in the agricultural sector, was also highlighted as a serious concern,
together with discrimination against women in the manufacturing sector (see also Chapter 12).!

In response to the petition, dialogue and regular meetings were held between both countries with
the involvement of representatives of unions and NGOs. In addition, the OTLA, in its report of
review, reccommended the development of a monitoring and action plan, with the intention of devel-
oping time-bound steps and benchmarks to measure progress.

The plan, released in mid-December 2015, identifies not only intended outcomes, such as improve-
ments in the labour inspectorates designed to promote better law enforcement, to remedy labour law
violations and to enhance institutional cooperation, but also time-bound steps and benchmarks to
measure progress. It provides for improved engagement with the public, primarily social partners,
and includes a section on transparency, outreach and engagement, which covers not only capacity-
building activities and training, but also calls for support from employer associations and worker

organizations to ensure the sustainability of the efforts made by the Honduran Government.’

' See more in AFL-CIO (2012). * ILO (2016, p. 145).

Combining dispute settlement
and technical cooperation:
the case of CAFTA-DR

The Dominican Republic—Central America Free
Trade Agreement (CAFTA-DR) is unique as it is the
only bilateral trade agreement to date under which an
arbitral panel has been established to solve a conflict
related to lack of compliance with the labour provision.
Labour advocates have played a key role in activating
the dispute settlement mechanism, which has been used
in combination with the establishment of action plans
to identify more detailed and time-bound benchmarks
for monitoring (see box 9.1).

The first labour submission under CAFTA-DR was filed
in April 2008. The petitioners included the American
Federation of Labor and Congress of Industrial
Organizations (AFL-CIO) and six Guatemalan labour
unions. The submission alleged that Guatemala had

violated its labour obligations under the labour chapter
of CAFTA-DR, with reference, in particular, to the
shared commitment to the 1998 ILO Declaration, the
enforcement of labour laws, and access to a fair and effi-
cient court system. Consequently it was argued, among
other matters, that labour conditions in the country had
remained unchanged or had worsened since the trade
agreement was ratified; that the level of physical vio-
lence against trade unionists had risen; that violations
of freedom of association and collective bargaining
continued apace; and that access to fair and efficient
administrative or judicial tribunals remained elusive.’

The submission was built around five examples. One
example related to port workers, in respect of whom
the Government was believed to have failed in its duty
effectively to enforce the labour laws relating to each of

¢ See the public submission available at: hteps:/www.dol.gov/ilab/reports/
pdf/GuatemalaSub.pdf [27 Nov. 2016].

! Chapter 9 Experiences of stakeholders in conflict resolution: the cases of Asian and Latin American countries
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the violations, and adequately to have investigated death
threats and the assassination of various trade unionists.”

The Office of Trade and Labor Affairs (OTLA), part
of the US Department of Labor, accepted the submis-
sion and issued its report of review with its findings
and recommendations in January 2009. In July 2010,
after Guatemala had proved unable to comply with
the recommendations of the report, the United States
proceeded as required in the agreement by requesting
formal consultations with Guatemala.

The consultations and a further meeting of the Free
Trade Commission on the agreement were unable to
find a solution to the matter. Accordingly, the United
States then requested the establishment of an arbitral
panel, alleging that Guatemala had failed effectively to
enforce its labour law (which is the only provision that
can be subject to arbitration under the agreement).

In an effort to resolve the issue before embarking on
a formal arbitration procedure, both parties agreed to
suspend the process. The suspension was subject to the
implementation of an Enforcement Plan to address
the labour law enforcement issues raised by the United
States and the monitoring of the plan’s implementa-
tion. In April 2013, the United States and Guatemalan
Governments agreed to an 18-point Enforcement Plan,
in which Guatemala committed itself to taking action
in six key areas. The parties agreed to continue the
suspension of the panel’s work as progress continued in
the main areas of the Enforcement Plan. Progress was
made in the following areas:

o strengthening the Ministry of Labour to enforce
labour laws;

o ensuring payment to workers when factories suddenly
closed;

o improving the enforcement of court orders;

o ensuring that export companies complied with
labour laws;

o promoting transparency and coordination.

7 'The Government is alleged to have failed in its duties as the employer

in this situation, by failing to bargain in good faith as required by law;
unlawfully dismissing union members and subsequently failing to reinstate
workers pursuant to a judicial order; and attempting to form a manage-
ment-dominated union in order to displace the existing union.

In addition, in the area of transparency and coord-
ination, the Enforcement Plan included the following
provisions:

o Stakeholder input: Guatemala was required to
publicize the Enforcement Plan and to meet with
the Tripartite Commission, in conformity with the
ILO Tripartite Consultation (International Labour
Standards) Convention, 1976 (No. 144). It was also
required to meet with other interested parties, as
appropriate, to review the plan’s implementation.

o Access to information: Guatemala was required to
publish data concerning labour complaints, inspec-
tions, violations and court orders.

Despite some efforts to comply, in September 2014 the
United States Trade Representative (USTR) resumed
dispute settlement procedures. The main reason
given for this step was that crucial elements of the
Enforcement Plan remained unfulfilled.

The procedures allow for the participation of NGOs
in the filing of written views to the panel. In total, the
arbitral panel received eight non-governmental submis-
sions (as at April 2015). Three of these, including one
from the AFL-CIO, requested that the panel should
find Guatemala in violation of its commitment to effec-
tively enforce labour laws."

In September 2016 the arbitral panel issued its initial
report, which has been distributed to the parties for
comments, but not yet released to the public. The
parties submitted their comments with respect to the
initial report by 12 December 2016. According to the
agreement, the panel shall issue its final report and
present it to the parties within 30 days of the presenta-
tion of the initial report (this deadline might not be
met, owing to the extension of the commenting period
and other political factors). After the final report is
presented to the parties it should be made public within
15 days.

If Guatemala is found to be in non-compliance, the
parties may reach an agreement to solve the matter.
If, however, no agreement is reached, or the United

* The remaining submissions suggested that Guatemala was in compliance
with its obligations under the agreement.
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States considers that the agreement was unsuccess-
fully fulfilled, the United States may request that the
panel impose an annual monetary assessment of up to
US$15 million. If the latter request is granted, a labour
fund must be constituted by the trade ministers of the
parties. The designated sum is intended to resolve the
labour issues. If, however, the necessary sums are not
paid into the fund, trade benefits could be suspended

in order to secure the amount needed.

First case of a public submi§sion
under Canadian agreements

In general, Canadian trade agreements provide for a
mechanism to solve conflicts. Once a public commu-
nication has been accepted, the NAO will decide
whether to recommend further action, such as general
or ministerial consultations. In some agreements, for
instance the agreement with Colombia, the process
(after the conclusion of ministerial consultations) may
lead to the establishment of a review panel if the issues
are trade-related.” For the implementation of the final
report of the review panel, the parties may agree on an
action plan in compliance with the report and, in the
event of non-compliance, there is the possibility of a
monetary assessment.

The public submission and its review under
the Canada-Colombia Free Trade Agreement
and the Agreement on Labour Cooperation

The Canada-Colombia Agreement on Labour
Cooperation came into effect in 2011 and is a parallel
agreement to the Canada—Colombia Free Trade
Agreement (CCFTA, 2011). The public communication
process included in the Canada—Colombia Agreement
on Labour Cooperation allows stakeholders to voice
their concerns to governments about the enforcement

7 At the time of writing, the text of the communication was not publicly
available.

' Other requirements include the other party’s failure as part of a persistent
pattern of such failure to effectively enforce its labour law or to comply

with labour obligations pursuant to the 1998 Declaration on Fundamental
Principles and Rights at Work.

of labour laws in the agreement’s partner country and
provides a formal channel for governments to review
these concerns.

Aside from the various public submissions filed
under NAFTA (1994), no other Canadian agreement
has been used by stakeholders for the purpose of

public communications.

Only very recently, on 15 July 2016, the Canadian
National Administration Office (NAO)" accepted
for review the public communication Concerning the
failure of the Government of Colombia to comply with the
Canada—Colombia Agreement on Labour Cooperation.
The Canadian Labour Congress and five Colombian
labour organizations filed the submission on 20
May 2016.

The public communication alleges that the
Government of Colombia failed to comply with its
commitments under the labour agreement. This par-
ticularly in the areas of freedom of association and
the right to collective bargaining; enforcement of
labour laws; derogation from labour laws in order to
encourage trade and foreign investment; and timely
access to labour justice.

The NAO accepted the public communication and
issued its report in January 2017.2 In the report, the
Canadian NAO suggests cooperative discussions.
The Canadian NAO finds that ongoing “serious and
systemic precarious labour conditions for Colombia
workers” (p. 35) exist. This, in particular, with
respect to discriminatory and unfair labour practices;
employers’ exploitation of loopholes in the labour law
to apply unethical practices; limitations to the exercise
of the right to associate and bargain collectively due to
subcontracting practices; lengthy judicial and adminis-
trative processes; and limited effectiveness of measures
to reduce violence.

" The NAO was set up to receive communications from the parties to trade
agreements, and also to monitor and enforce labour provisions.

" The review of the public communication is available here: https://www.
canada.ca/en/employment-social-development/services/labour-relations/
international/agreements/colombia.html [27 Jan. 2017].
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To address these issues, the Canadian NAO suggested a
series of recommendations based on the analysis of the
public communication and additional information. The
recommendations focused in different areas:

o Freedom of association and collective bargaining:
Through the removal of legal barriers to these rights
by makings specific changes. For example, elim-
inating the misuse of short-term contracts; imple-
menting measures to reduce the continued practice
of using illegal intermediation; and considering the
creation of an independent “specialized quasi-judi-
cial regulatory body” to decide on issues related to
union registration and dissolution, and to address
complaints related to unfair labour practices and
discrimination. Also, evaluating and reporting on
efforts to promote these rights in Colombia.

o Strengthening compliance and enforcement of labour
law: Through a properly trained labour inspectorate
that implements preventive measures, applies and
collects sanctions efficiently, and provides timely
advice.

o Fighting impunity and violence in the country: By
bringing those responsible of violations to justice.
This through evaluations of the justice system,
providing resources to the responsible units such as
the National Protection Union, effectively promoting
the investigations of criminal violations and avoiding
unreasonable delays.

Finally, the Canadian NAO suggested consultations
at the ministerial level with respect to content of
the recommendations. In order to initiate the con-
sultations, the Minister of Employment, Workforce
Development and Labour shall request them in writing
to the Minister of Labour on Colombia.

Areas of opportunity

Social partners have an important role to play in acti-
vating the various mechanisms that are provided under
trade agreements, in particular in the activation of
various conflict resolution mechanisms.

The present study finds that, despite the variation in the
approaches applied by Canada, the EU and the United
States in respect of the enforcement of labour provi-
sions, in all cases stakeholders have played a key role in
activating mechanisms to resolve conflicts.

The activation of the dispute settlement mechanism has
also had important side-effects. For instance, through
the development of technical cooperation projects or
the establishment of monitoring mechanisms.

Often, trade unions and labour advocates have collab-
orated across national borders in the submission of
complaints about the violation of labour commitments
entered into under trade agreements.

There is an acute remaining need, however, to enhance
the integration of different monitoring and enforce-
ment mechanisms, ranging from the fields of conflict
resolution, technical cooperation and stakeholder
involvement to that of impact assessment. In addition,
opportunities exist to enhance alignment across agree-
ments that contain overlapping commitments and
follow-up mechanisms.

1
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CHAPTER 10

PROMOTING LABOUR RIGHTS: EXPERIENCES OF MEXICO AND
MOROCCO WITH THE EUROPEAN UNION AND THE UNITED STATES*

Summary

o Mexican and Moroccan agreements with the United States and the EU include

means to promote labour rights: enforcement mechanisms, cooperative activities

and cross-national dialogue.

o The agreements analysed in this chapter feature implementation mechanisms
that are applicable to the labour provisions, the human rights clauses or the

commitment to cooperate on social issues.

o Some mechanisms are used more frequently than others, but they are partly

interrelated.

o Indications of implementation with the objective of promoting labour rights

have been found as having impacts in areas such as awareness raising, and pol-
itical and technical capacity. There is still scope, however, for improvement.

How are labour rights promoted
in the agreements?

Mexico and Morocco have institutionalized their trade
relations with the United States and the EU through
four agreements concluded between 1992 and 2004:

o the North American Free Trade Agreement
(NAFTA, signed in 1992 and in force since 1994);

o the EU-Mexico Economic Partnership, Political
Coordination, and Cooperation Agreement (also
referred to as the EU-Mexico Global Agreement
(GA), signed in 1997 and in force since 2000);

o the United States—Morocco Free Trade Agreement
(United States—Morocco FTA, signed in 2004 and
in force since 2006);

o the EU-Morocco Association Agreement (EU-
Morocco AA, signed in 1996 and in force since 2000).

* Myriam Ochri, University of Geneva (adapted by the ILO Research
Department).

The agreements between these parties, although
covering different generations of trade agreements
and different political frameworks, have a number of
elements in common. In particular, in each agreement
there are implementation mechanisms for the promo-
tion of labour standards, such as cooperative activities,
cross-national dialogue, and enforcement mechanisms.

In the agreements with the United States, reference to
labour standards and mechanisms for implementation
include labour provisions in line with and as defined
by the ILO (2016). In the case of the EU, labour issues
are addressed in the larger context of the human rights
framework. The agreements with the EU include
a human rights clause and a commitment to coop-
erate in human rights and social matters.! The human
rights clause requires both parties to respect funda-
mental human rights as proclaimed in the Universal
Declaration of Human Rights, of which core labour

' Bartels (2013).

19

ad
-
=
©
pul
| ¢



80

HANDBOOK ON ASSESSMENT OF LABOUR PROVISIONS IN TRADE AND INVESTMENT ARRANGEMENTS

Table 10.1 Implementation mechanisms to promote labour rights

Agreement

Cooperative activities

Cross-national dialogue

Enforcement mechanism

North American
Agreement on
Labor Cooperation

United States—
Morocco FTA

EU-Mexico GA

EU-Morocco AA

Broad range of cooperative activities
on labour affairs

Broad range of cooperative activities
on labour affairs through the Labour
Cooperation Mechanism

Broad range of cooperative activities
on human rights and social affairs

Broad range of cooperative activities
on human rights and social affairs

Cross-national dialogue through
the Commission for Labour
Cooperation, with public sessions

Cross-national dialogue through the
Subcommittee on Labour Affairs,
with public session

Cross-national dialogue through
the Joint Committee and a special
committee or body

Cross-national dialogue through the
Association Council and a working

party

Enforcement of labour rights with
the possibility of financial and trade
sanctions

Enforcement of labour rights with
the possibility of financial sanctions

Enforcement of labour rights as part
of human rights, with the possibility
of “appropriate measures”*

Enforcement of labour rights as part
of human rights, with the possibility
of “appropriate measures”

* “Appropriate measures” may be adopted by the parties to the trade agreement when violations of the human rights clause occur. This could imply

partial or total suspension of the agreement, among other measures. Bartels (2005).

standards form part (see Chapter 2).” Both agree-
ments with the EU are in the process of renegotiation
and modernization.’

Three different implementation mechanisms included
in the United States and EU agreements are examined
in table 10.1: cooperative activities (such as technical
assistance and capacity building); cross-national dia-
logue (between governments, civil societies or public—
private); and enforcement mechanisms (including
consultations, dispute settlement and the possibility of
sanctions). The remainder of the chapter elaborates on
these mechanisms.

How have the agreements
heen implemented in Mexico?

Experience with the NAALC

The North American Agreement on Labor Cooperation
(NAALQC) is the side agreement to NAFTA, which
regulates labour issues. All three mechanisms — cooper-
ative activities, cross-national dialogue and enforcement
mechanisms — have been activated and have contributed

2 According to the European Commission (2003), ““essential element’
clauses [...] can be used to promote dialogue and co-operation between
partners through encouraging joint actions for democratization and Human
Rights, including the effective implementation of international Human
Rights instruments and the prevention of crises through the establishment of
a consistent and long-tcrm cooperative rclacionship” (EU Commission 2003,
p- 11; Bartels 2004, p. 370).

* European Commission (2015).

to the promotion and protection of labour rights
in Mexico.

In practice, cooperative activities cover a wide range of
labour issues, such as occupational safety and health,
child labour and migrant workers, among others. The
number of cooperative activities, however, has decreased
over time — from 16 activities conducted in the first year
to one or two per year in the period 2001-09. These
activities had positive impacts on Mexican labour prac-
tices, for example strengthening the capacities of trade
unions, generating transnational networks and raising
workers” awareness about their rights.’ Even though the
improvements achieved through cooperative activities
have been acknowledged by different stakeholders, some
issues have hindered the eflicacy of the collaboration.
For instance, concerns have been expressed with regard
to the lack of professionalism among Mexican labour
agency officials.’

Cross-national dialogues were carried out regularly
between US and Mexican officials to address labour
issues. These dialogues were facilitated by the NAALC
Commission for Labour Cooperation, which consisted
of a Secretariat and a Council of Labour Ministers.® The
meetings normally concluded with public sessions to
provide a space for questions and information sharing

4 Aspinwall (2013, pp. 94-95, 121); Finbow (2006, pp. 214-218); Nolan
Garcia (2011, p. 100).

* Aspinwall (2013, p. 101).

¢ The Commission’s secretariat was closed in 2010 (Nolan Garcia, 2011,
p. 102).
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with stakeholders. Even though the number of meet-
ings has decreased over the years, the parties have not
ceased communicating entirely. Labour-related conver-
sations have occurred in other settings, or have been
triggered in the context of labour submissions.

With respect to enforcement mechanisms, the United
States has received more than 20 submissions alleging
labour rights violations in Mexico from US, Mexican
or international trade unions and their confederations,
as well as other civil society members.” The enforcement
mechanism provides for a comprehensive follow-up pro-
cedure. This procedure could reach the stage involving
a committee of experts and an arbitral panel (with the
possibility of sanctions), but only when the labour viola-
tions are related to occupational safety and health, child
labour and the technical minimum wage.® Cases related
to labour violations of freedom of association, collective
bargaining and the right to strike may only be solved
through ministerial consultations.

No submission, however, has gone beyond the level
of ministerial consultations. This is mainly because
amicable solutions are preferred in resolving issues, rather
than triggering a dispute that could end in sanctions.’

The enforcement mechanism has positively influ-
enced some aspects of Mexico’s labour environment.
For instance, the conclusion of ministerial agreements
as a result of ministerial consultations has helped
to reinforce commitments to protect labour rights.
The ministerial agreements have generally included
commitments to exchange information, to hold confer-
ences and/or seminars, to enhance cooperation and to
develop research. The main issues covered were those
of the submissions, for instance freedom of associ-
ation, the right to organize, and non-discrimination in
employment and occupation.

Moreover, the submissions have raised awareness of
labour rights and practices, for example through the
media or as part of larger advocacy campaigns.'® They
have also contributed to transnational cooperation

7 Information available on the US Department of Labor website at: htep://
www.dol.gov/ilab/trade/agreements/naalc.htm [2 Nov. 2016].

* ILO (2013, p. 43).
’ Compa and Brooks (2014, p. 26).
" ILO (2013, p. 50).

among trade unions and civil society in the countries
party to the agreement."

However, some obstacles to the promotion of labour
rights have also been identified, such as the limited
political commitment displayed by authorities to the
sustained follow-up of the process of submission.
One example is the lack of transparency in providing
information to the groups and trade unions that filed
submissions about the status of the procedure.

Experience with the EU-Mexico Economic
Partnership, Political Coordination,
and Cooperation Agreement

In the context of the EU-Mexico Global Agreement,
cooperative activities and cross-national dialogue
addressed labour matters in a number of ways. First,
the EU has supported various cooperative activities
regarding human rights with a focus on labour:

o For example, the EU funded a project with the aim
of guaranteeing the labour rights of young people in
the state of Chiapas. To that end, the project trained
200 young individuals from different civil society
organizations, employcrs and government actors in
the region in methods for assessing working condi-
tions. The effects of the project also included the
establishment of labour rights dialogue between
different sectors in Mexico.

o Inaddition, the 2010 Joint Executive Plan under the
agreement established commitments to collaborate
on the ILO Decent Work Agenda. It included activ-
ities such as exchange of information and best prac-
tices on issues such as occupational safety and health.

There is still scope, however, for improvement in
EU-Mexico collaboration, particularly regarding the
number of labour-related projects and the budgets

provided for them.

Mexico and the EU have also promoted cross-national
dialogue including civil society actors. The first Civil
Society Forum was organized in Brussels in 2002
and has been held every two years since. As labour

I Kay (2011).
" Aspinwall (2013, p. 97); Nolan Garcia (2011, p. 104).
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issues were not the main focus of the Forum, however,
Mexican and European labour representatives coord-
inated to meet in a different setting. The EU-Mexico
Trade Union Meeting was created and meetings were
held regularly to enhance the functioning of the EU-
Mexico Economic Partnership, Political Coordination,
and Cooperation Agreement regarding labour rights.

Finally, the enforcement mechanism provided for in the
EU-Mexico Global Agreement has to date not been

activated.

While this chapter is concerned with the current
agreement, it should be noted that the EU and Mexico
have started a renegotiation and modernization process
for the agreement. In the first round of negotiations
(June 2016), the two parties agreed on the importance
of including a chapter on trade and sustainable devel-
opment. Furthermore, the recently available summary
of the impact assessment defines the renegotiation as a
means of strengthening respect for human rights and
the application of ILO Conventions already ratified by
Mexico, and of furnishing support towards the future
ratification of the Right to Organise and Collective
Bargaining Convention, 1949 (No. 98)."

How have the agreements
been implemented in Morocco?

Experience with the United States—
Morocco Free Trade Agreement

In order to improve labour conditions in Morocco,
both parties have placed emphasis on cooperative activ-
ities and cross-national dialogue.

Cooperative activities under the agreement range from
study visits and joint conferences to workshops and
seminars. These activities have been effective to some
extent in promoting labour rights. For example, in
2007 a capacity-building project was conducted for
government representatives of the Moroccan Ministry
of Labour and social partners on labour rights obliga-
tions. The project achieved most of its objectives and

" Ochri (2015, pp. 741-742).

" European Commission (2015).

was highly appreciated by stakeholders. The impacts of
the implemented projects are expected to be sustain-
able over time — the activities also included the creation
of training manuals (on labour inspection procedures)
and the formation of trainers’ networks for capacity
building. Nevertheless, cooperation between the
United States and Morocco can still be improved by
addressing the lack of funding for particular labour
rights issues.

Cross-national dialogue between the United States
and Morocco, through the Subcommittee on Labour
Affairs, has also proved to be a useful tool in promoting
labour rights and improving labour conditions.
Through such dialogue, US and Moroccan author-
ities have evaluated past activities and identified pri-
orities for future cooperation. The US delegation has
also organized meetings with Moroccan civil society to
discuss labour-related issues.”

Both cross-national dialogue and cooperative activities
have made Moroccan stakeholders aware of the oppor-
tunities afforded by the Free Trade Agreement mech-
anism to cooperate transnationally.

Since the United States—Morocco Free Trade
Agreement came into force in 2006, its enforcement
mechanisms have not been activated. Neither of the
parties has filed public submissions reporting labour
rights violations by their counterparts.'

Experience with the EU-Morocco

Association Agreement

The EU and Morocco are instead focusing on cooper-
ative projects and social dialogue to address the
Moroccan labour situation.

Cooperative activities may be conducted bilaterally
(ongoing programmes in Morocco are funded by the
EU as well as by individual Member States of the
EU) or in coordination with international or regional
organizations. For example, from 2008 to 2010 the EU

" Ochri (2015, pp. 740-741).
' Information available on the US Department of Labor website at: htep://
www.dol.gov/ilab/trade/agreements/fra-subs.htm [2 Nov. 2016].
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Table 10.2 Examples of implementation activities, key areas and results

Agreement

Implementation activities

Key areas

Results

NAALC .

EU-Mexico GA o

United States— o
Morocco FTA

EU-Morocco AA o

Coopcrative activities: workshops,
best practice seminars, technical
support, capacity-building activities
(for independent unions)
Cross-national dialogue:
Commission for Labour
Cooperation meetings, public
sessions

Enforcement mechanism: activated
by public submissions up to ministe-
rial consultations

Cooperative activities: training (of
civil society, employers and govern-
ment stakeholders), exchange of
information and best practices
Cross-national dialogue: Civil
Society Forum and Trade Union
Meeting

No use of enforcement mechanism

Cooperative activities: capacity
building, training modules
(including education of employers
and workers on rights and obliga-
tions under the law)
Cross-national dialogue:
Subcommittee on Labour Affairs
meetings, public sessions

No use of enforcement mechanism

Cooperative activities: peer-to-peer
consultations, cross-sector dialogue,
exchange of information and best
practices

Cross-national dialogue: Working
Party on Social Affairs and
Migration meetings

No use of enforcement mechanism

Freedom of association
Employment discrimination
Occupational safety and health
Gender issues

Migrant labour

Labour rights and working
conditions

Youth employment
Occupational safety and health
Migrant labour

ILO Decent Work Agenda

Labour rights in general
Gender issues
Labour inspections

Child labour

Labour rights in general
Freedom of association
Trade unions’ capacity
enhancement

Social security

Labour policy
Implementation of ILO
Conventions

Ministerial agreements to tackle
labour challenges

Media awareness of labour-related
issues

Impact on labour law reform
Strengthening of relationship
between US and Mexican trade
unions

Raising young people’s awareness of
labour rights

Strengthening trade unions’
capacities

Establishing cross-sector dialogue

Training manuals for employers
and workers and manuals of
inspectors’ procedures
Establishing trainers’ networks
Improving the mediation and con-
ciliation climate

Exchange of information and best
practices
Rising awareness of trade union

rights

funded a project to strengthen the role of trade union
actors in the promotion of the legal, social, economic
and cultural rights of workers. Strengthening social dia-
logue in Morocco is also part of EU-supported projects
on employment and labour under the framework of the
Union for the Mediterranean."” This goes beyond the
bilateral EU-Morocco agreement but is very relevant in
terms of promoting decent work in the region.

"7 For example, the Union for the Mediterranean Ministerial Conference on

Employment and Labour, held on 27 September 2016. In addition, the EU
has provided financial support for the regional “Pilot project for the promo-
tion of social dialogue”, implemented in Morocco, Tunisia and Jordan as
priority countries, but also including regional activities. Information avail-
able on the EU website at: http://ec.curopa.cu/social/main jsp2langld=en&-
catld=87&eventsld=1156&furtherEvents=yes [15 Nov. 2016].

Moreover, the agreement establishes regular cross-na-
tional dialogues at the ministerial and senior offi-
cial level, as well as other diplomatic means to discuss
social issues. Since 2001, officials from the EU and
Morocco have met frequently in the Working Group
on Social Affairs and Migration, which includes offi-
cials from the European Commission, EU Member
States and Morocco. In this framework, conversations
are held about relevant labour-related issues and policy
implementation. For example, in 2013 the discussions
included topics related to the ratification and effective
implementation of ILO Conventions. Both parties
also exchange information and best practices through
such dialogue.

*100!:
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Similar to the United States—Morocco Free Trade
Agreement, the enforcement mechanism of the
EU-Morocco Association Agreement has never
been activated.”

Since March 2013, this agreement has been under
renegotiation, with a view to its modernization and
development into what has been designated a deep and
comprehensive free trade area (DCFTA).

Table 10.2 summarizes examples of implementation
activities, key areas and results in the promotion of
labour standards in Mexico and Morocco.

What can we conclude?

In the case of Mexico and Morocco, commitments
related to labour in their agreements with the United
States and the EU (included in labour provisions or
in the broader framework of human rights and social
affairs) have been implemented to a certain extent. The
three main implementation means comprise cooperative
activities, cross-national dialogues and enforcement
mechanisms. Compared with the other two instru-
ments, the enforcement mechanisms have not been fully
used. Out of the four agreements examined, only the
NAALC enforcement procedure has been activated.
Cooperative activities and cross-national dialogues have
been carried out more frequently to improve the protec-
tion and promotion of labour rights. Even though all
three mechanisms have been effective to some extent,
there is still scope for further development.

8 Qchri (2015, pp. 741-742).

Moreover, there is an interrelation between the three
mechanisms. In fact, enforcement mechanisms, whether
activated or not, serve as a useful step towards trig-
gering and increasing cooperative activities (NAALC,
United States—Morocco Free Trade Agreement). Cross-
national dialogues are also crucial to evaluate past
labour cooperation and facilitate future labour cooper-
ation between partner states (NAALC, EU-Mexico
Global Agreement, United States—Morocco Free Trade
Agreement, EU-Morocco Association Agreement).
Authorities and policy-makers are therefore well
advised to further investigate actual and potential
synergies between the different implementation mech-
anisms to increase their effectiveness on the ground.

Chapter 10  Promoting labour rights: experiences of Mexico and Morocco with the European Union and the United States
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CHAPTER 11

LABOUR PROVISIONS IN THE EUROPEAN UNION-
REPUBLIC OF MOLDOVA ASSOCIATION AGREEMENT*

Summary’

 The European Union—-Republic of Moldova Association Agreement is one of
the new generation of EU free trade agreements, which treat labour provisions
through a distinct chapter on trade and sustainable development.

 The Association Agreement also requires the approximation of the Republic of
Moldova’s legal frameworks with EU law in relation to employment and occupa-

tional health and safety directives over a ten-year period.

o There are limits to the ability of the agreement’s approach (based on civil society

integration) to effect meaningful change in relation to the most important

labour issues.

Background to the European Union—
Republic of Moldova Association Agreement

The Republic of Moldova and the EU signed an
Association Agreement in June 2014, which was provi-
sionally applied until its full implementation in 2016.
There are two main elements to the agreement: a “pol-
itical agreement” for progressive engagement with the
EU with respect to domestic reform in the Republic of
Moldova; and the establishment of a so-called “Deep
and Comprehensive Free Trade Area” (DCFTA) over a
ten-year transitional period. The Association Agreement,
which forms part of the EU’s approach to its European
Neighbourhood Policy, aims to build good neighbourly
relations and includes a wider set of provisions than a

* Adrian Smith and Mirela Barbu, Queen Mary University of London;
James Harrrison and Ben Richardson, University of Warwick;

and Liam Campling, Queen Mary University of London.

! This contribution arises from research undertaken as part of a

UK Economic and Social Research Council-funded project entitled
“Working Beyond the Border: European Union Trade Agreements and
Labour Standards” (award number: ES/M009343/1).

standard free trade agreement. Association Agreements
apply to three of the EU Eastern European partners
(Georgia, Republic of Moldova and Ukraine).

Prior to the Association Agreement, goods exports to
the EU had witnessed tariff and quota liberalization,
and agricultural exports had seen improved access to the
EU market under the Autonomous Trade Preferences
Agreement (2008-14), its predecessors, the Partnership
and Cooperation Agreement (July 1998),” the
Generalized System of Preferences (GSP — 1998-2005),
and the special incentive arrangements for sustainable
development and good governance under the GSP,
known as the “GSP+".

* The Partnership and Cooperation Agreement provided most-favoured-na-
tion status for trade in goods and the removal of quantitative restrictions,
with the exception of textiles and clothing products, which were regulated
under a separate agreement dating back to 14 May 1993. COM(1993) 101
FINAL. Available at: http://eur-lex.curopa.cu/legal-content/EN/TXT/
PDF/?uri=CELEX:51993PC0101(03)&rid=1 [16 Nov. 2016]. This was

an updated version of the December 1989 EU-USSR textiles agreement
(applied from January 1990 until end of 1992), in which quantitative restric-
tions on textile and clothing imports to the European Community were
partially maintained.

*100!:
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The Association Agreement has been a mechanism
by which pro-EU political forces and the post-2009
Government in the Republic of Moldova sought
to transform the country’s external relations in the
face of continuing Russian influence in the so-called
“frozen conflict” in the Dniester region, to which the
DCFTA was applied in practice only after some delay
in January 2016.

What are the content and scope
of the labour provisions in the agreement?

Where labour provisions are concerned, the EU-
Republic of Moldova Association Agreement has
replaced arrangements that were established in the
earlier GSP+ and Autonomous Trade Preferences
Agreement, both of which were subject to ratification by
the Republic of Moldova and implementation of a range
of ILO Conventions and other human rights agreements
and commitments to good governance and sustainable
development. By the time the Association Agreement
was signed, the Republic of Moldova had already rati-
fied all eight ILO core (fundamental) conventions, all
four governance conventions, and 30 (out of 177) tech-
nical conventions. Five of the eight core Conventions
had been ratified prior to the establishment of the
GSP+ arrangements.

There are two primary mechanisms by which labour
provisions and working conditions are regulated in the
current Association Agreement. First, there is a trade
and sustainable development chapter in the DCFTA,
which has been part of the EU’s approach to all its
trade agreements since the 2011 EU-Republic of Korea
Free Trade Agreement. This chapter combines a series
of commitments relating to both labour standards and
environmental matters. The labour provisions refer to
the obligations arising from the 1998 ILO Declaration
on Fundamental Principles and Rights at Work, the
Decent Work Agenda, and focus on the eight funda-
mental labour standards conventions. They also include a
series of procedural commitments; and a number of new
institutional mechanisms for implementation, which
operate on the basis of the procedural commitments
(see Barbu et al., 2016). The primary obligations relate
to “respecting, promoting and realizing in their law and

practice” the Fundamental and priority Conventions
of the ILO’ and other ILO conventions that have been
ratified by the parties (see Appendix 11.1, section I).

The procedural commitments relate to transparency,
dialogue and cooperation between social actors, and
a commitment to impact assessment (see below). The
institutional mechanisms (figure 11.1) include the
establishment of: (i) an intergovernmental Trade and
Sustainable Development Subcommittee; (ii) domestic
advisory groups (DAGs) in Moldova and the EU to
provide advice on sustainable development matters and
which consist of business, trade union and civil society
representatives; (iii) a Joint Civil Society Dialogue
Forum to enable dialogue between the DAGs; and
(iv) a Panel of Experts in the situation where intergov-
ernmental dispute settlement mechanisms are unsuc-
cessful. All these institutional mechanisms are new in
the Republic of Moldova, and this approach is similar
to that taken in the other EU Association Agreements
with Eastern European neighbours (Georgia and
Ukraine) and all other free trade agreements subse-
quent to that with the Republic of Korea. The focus is
on civil society involvement and capacity building, “and
not trade sanctions [to] ensure effective implementation
of the trade and sustainable development chapter”.’

Second, the non-trade chapters of the Association
Agreement also contain a number of provisions on
the approximation of the Republic of Moldova’s legis-
lation to that of the EU, the so-called acquis commu-
nautaire. Where labour issues are concerned, this
involves: approximation of eight EU directives relating
to labour law within three or four years; six EU
directives relating to anti-discrimination and gender
equality; and 25 directives relating to health and safety
at work within a period of between three and ten years
(Appendix 11.1, section II).

> These are: (a) Minimum Age Convention, 1973 (No. 138); (b) Worst
Forms of Child Labour Convention, 1999 (No. 182); (c) Forced Labour
Convention, 1930 (No. 29); (d) Abolition of Forced Labour Convention,
1957 (No. 105); (¢) Freedom of Association and Protection of the Right to
Organize Convention, 1948 (No. 87); (f) Right to Organize and Collective
Bargaining Convention, 1949 (No. 98); (g) Discrimination (Employment
and Occupation) Convention, 1958 (No. 111); (h) Equal Remuneration
Convention, 1951 (No. 100). See ILO 1988 Declaration on Fundamental
Principles and Rights at Work and Viederman and Klett (2007, p. 58).

* European Commission (2015).

* Emerson and Cenuga (2016).

Chapter 11 Labour provisions in the European Union—Republic of Moldova Association Agreement

*100!:



Figure 11.1 Institutional trade and sustainable development framework for the DCFTA

ASSOCIATION COMMITTEE

Assisted by subcommittees

ASSOCIATION COMMITTEE IN TRADE CONFIGURATION (for the DCFTA)
Senior officials with expertise in trade. Meets at least once a year.
Reports to the association committee.

How has the agreement been
implemented so far?

Key labour and employment issues
in the Republic of Moldova

Implementation of the Association Agreement
and of the provisions under the trade and sustain-
able development chapter is taking place in a
context where the Moldovan economy is one of
the poorest® and most unequal in Europe./It has
witnessed high levels of outmigration of the econom-
ically active population, and has recently suffered
a banking crisis resulting from the alleged theft of
US $1 billion, equivalent to some 12 per cent of the
country’s GDP, which precipitated economic and
political upheavals. The resolution of labour issues
through the institutional mechanisms established
in the agreement is affected by these more extensive
factors. A number of labour market and employment

¢ GDP per capita at Purchasing Power Parity (PPP) in 2014 was US $5,038.
7 ILO (2016b).

e —
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rights challenges are apparent in the Republic of
Moldova. These include:

o issues with child labour, especially in the agricultural

sector, and child trafficking and begging;*

o high levels of informality in the labour market
encompassing around one-third of employment,’
especially in agriculture; trade, hotels and restau-
rants; and construction, with a greater preponder-
ance in rural areas;'’

o an employment rate of only 39 per cent and low
unemployment due to high levels of outmigration of
the economically active population' and retirement;

o a tightening of labour supply in the Republic of
Moldova due to outmigration, with consequent
pressure on wages and other non-wage elements in
certain sectors;

 an overall preponderance of low wages and high
poverty levels, with workers unable to sustain a

¥ US Department of Labor (2015).

’ ILO (2016a); Emerson and Cenuga (2016).
IO (2016a).

"' Emerson and Cenusa (2016).
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basic standard of living in sectors such as clothing

(which is an important industry for formal waged

employment), despite the wage increase pressures
12

noted above;

o restrictions on the labour inspection system of the
Republic of Moldova when it comes to identifying
violations of labour law.

AnILO report has argued that: “the Labour Inspectorate
is constrained by the provision of [Law No. 131 of 8 June
2012 regarding state control of entreprencurial activity]
.... which obliges the ... [Inspectorate] to notify any firm
five days prior to an inspection. This regulatory frame-
work [which arose out of earlier concerns regarding
bribery of state officials] contradicts the best inter-
national practices and ILO standards, and is also incon-
sistent, with some laws stipulating penalties for informal
employment and others limiting enforcement.”” The
report recognizes the very significant impact on the
ability of the Labour Inspectorate to identify instances
of contravention of legal frameworks."

One of the challenges arising, therefore, in implemen-
tation of the labour provisions under the trade and
sustainable development chapter (and more generally in
the Association Agreement) is that several of these key
labour issues arising from the dynamics of the labour
market in the Republic of Moldova (except child labour
and labour inspection) are not fully captured under the
ILO fundamental and priority conventions framework,
which is at the core of the trade and sustainable devel-
opment chapter.”

Implementation of the labour provisions
in the Association Agreement

It is important to note that the institutional mech-
anisms under the trade and sustainable development
chapter, such as the DAGs and joint forums, have only
been established since the provisional coming into
force of the agreement on 1 September 2014 (when the
DCFTA element of the agreement was provisionally

* Clean Clothes Campaign (2014).

" ILO (20164, p. 67).

¥ ILO (20164, p. 68).

" See also Emerson and Cenusa (2016).

applied), and with the first meeting taking place in July
2015. As with other EU experiences relating to imple-
mentation of the trade and sustainable development
chapter,' a lack of procedural clarity in the chapter has
resulted in an initial (and at times quite lengthy) process
of establishing the working methods of the key institu-
tional mechanisms, namely the DAGs and the joint civil
society dialogue forums, in which civil society organiza-
tions play a central role.”

In the Republic of Moldova, the banking and wider
economic and political crisis mentioned above has
meant that the ability to make substantive progress in
relation to discussions of labour standards and envir-
onmental conditions has been limited, as attention has
been focused elsewhere. While there is some discussion
of labour provisions issues in these institutions, there is
scant evidence that they are providing a mechanism by
which substantive progress can be achieved.

Civil society engagement: The first meeting of the
Joint Civil Society Dialogue Forum, established under
Article 377 of the DCFTA and including DAGs from
the EU and the Republic of Moldova, took place in July
2015. Discussions mainly focused on the broad frame-
work of governmental commitment to the DCFTA
and transparency and accountability, and private sector
competitiveness. There was also a brief mention of
the need to resist interference in the activity of trade
unions, to combat informal employment via the more
robust implementation of regulatory mechanisms, to
strengthen domestic enforcement of ILO labour stand-
ards and EU employment directives, and an aspiration
to undertake — following governmental approval of
the required methodology — impact assessment of the
DCFTA." A second meeting was held via video confer-
ence in October 2016, with a particular focus on renew-
able energy, with limited mention of labour provisions.
Consequently, the ability of the key institutional mech-
anism in the DCFTA to address and monitor labour
provisions in a substantive way appears, based on this
evidence, to be somewhat limited in the context of the

wider political and economic crisis in the Republic
of Moldova.

' Harrison et al. (2016).
7 See also Orbie et al. (2016).
" Joint Civil Society Dialogue Forum (2015).
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Discussions between the Moldovan government and
the European Commission: The Subcommittee on
Trade and Sustainable Development, established under
Article 376 of the DCFTA, first met in July 2015, and
emphasized a commitment to “consulting and cooper-
ating on trade-related labour issues”."” Attention was
paid to the eight ILO fundamental Conventions, with
two labour issues providing the focus for discussion:

o In respect of child labour, the Subcommittee high-
lighted the importance of continuing to implement
the National Action Plan in this area and continued
monitoring,.

o In respect of the labour inspectorate issues identi-
fied above, “the Republic of Moldova is encouraged
to ensure that the State Labour Inspection can effec-
tively perform its task in compliance with the ILO
[Governance] Convention on Labour Inspection”.”
As noted above, this case was brought by the
Moldovan Confederation of Trade Unions to an ILO
commission of inquiry in 2013, with a report in 2015
followed by an ILO Governing Body decision.” The
inquiry found that the Government of the Republic
of Moldova had not effectively implemented the
Labour Inspection Convention through its adop-
tion of Law 131 on State Control in June 2012.*
Amendments to Law 131 in 2016 have, in the view
of several key actors, not resolved the contraventions
of Convention 81. Through limiting the number of
inspections per year in a single company, continuing
to require that notice be given to employers prior
to an inspection, and reducing the range of areas of
work to be included under the competence of the
State Labour Inspection (by not including occupa-
tional health and safety), the amendments are likely
to reduce the ability to conduct effective inspection.

Panel of experts: A key element included in the trade
and sustainable development chapter with the aim of
facilitating dispute resolution is the panel of experts.
Under Article 378 of the DCFTA, a party to the

" Subcommittee on Trade and Sustainable Development (2015, p. 1).

20

Subcommittee on Trade and Sustainable Development (2015, pp. 2-3).
! See International Labour Office (2015).

* The report noted that inspectors have to obtain prior permission of

employers to undertake an inspection, have to provide notice to employers,
and are not able to undertake unscheduled inspections.

agreement can request “consultations” on any aspect of
the trade and sustainable development chapter, which
may be referred to the Subcommittee on Trade and
Sustainable Development, and may seek advice from the
ILO and DAGs (although it remains doubtful whether
the DAGs have the capacity to advise on labour issues,
given their membership). In the absence of intergovern-
mental resolution, a party may request the input of a
“panel of experts” to adjudicate and make non-binding
recommendations. While experts have been appointed
in the Republic of Moldova who can potentially serve
on future panels, awareness of the process among panel-
lists appears limited and training non-existent.

Civil Society Platform: The wider Association
Agreement contains provision for civil society dia-
logue and monitoring of the agreement in the form of
the Civil Society Platform, the first meeting of which
was held in Brussels in May 2016. Alongside a long list
of priority areas for reform, including fighting corrup-
tion, reform of the judiciary and combating banking
fraud and crises, the Civil Society Platform noted the
importance of “promoting active labour policies for
productive and decent work for all”.”

The Platform reiterated the need for the Government
of the Republic of Moldova to comply with all its
commitments to ILO conventions, the provisions of the
European Social Charter and, where appropriate, the
EU acquis; encouraged the Moldovan Government to
modernize labour legislation in consultation with the
social partners; and urged the Government to enhance
the status of decisions of the National Commission for
consultations and collective bargaining.* It is presently
unclear what impact these declarations will have on
meaningful government action.

Association Agreement consequences for labour
provisions: The Republic of Moldova passed two laws
with a view to gradually approximating its legislation
to EU labour law. These laws related to the obligation
of employers to inform employees of the conditions
applicable to a contract or employment relationship,”

# Civil Society Platform (2016, p. 1).
** Civil Society Platform (2016, p. 2).
» Council Directive 91/533/EEC of 14 Oct. 1991
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and the framework agreement on fixed-term work.* In
addition, ten health and safety at work obligations have
been transposed into Moldovan law, and two Directives
have been partially transposed in the areas of anti-dis-
crimination and gender. The remaining Association
Agreement provisions relating to labour are yet to be
incorporated in the law of the Republic of Moldova.”

Conclusions: Overall, the EU’s approach to the trade
and sustainable development chapter and the wider
Association Agreement implementation concerned
with labour provisions focuses on the role of civil
society involvement and monitoring rather than trade
sanctions. This analysis suggests that, while the three
primary institutional mechanisms under the trade and
sustainable development chapter for addressing labour
issues in the agreement have provided forums for discus-
sion, they did not, at the outset, provide a mechanism
for effectively raising and addressing issues related to
labour standards violations or for their close moni-
toring, and have gone little further than, at best, state-
ments of encouragement of action. The institutional
mechanisms set up in the trade and sustainable develop-
ment chapter, for example, appear not to have provided
an effective mechanism for resolution of the continued
limitations on labour inspection. The meaningful
engagement of government, and the proper resourcing
and capacity of the institutional mechanisms to make
real progress on labour provisions, appear constrained.

What are the areas of opportunity
in the implementation of the
Association Agreement?

There are a number of areas where attention could be
paid to clarifying arrangements and to more effective
implementation of the labour provisions in the
Association Agreement, as outlined below.

Membership of civil society organizations in key
trade and sustainable development institutions: One
of the challenges faced in the implementation process,
which relies on the close involvement of civil society

** Council Directive 1999/70/EC of 28 June 1999.
" Emerson and Cenuga (2016).

organizations for the raising of issues and monitoring,
is the way in which these organizations are often consti-
tuted in the formerly Communist States. The civil society
organization sector in the Republic of Moldova is small
and relatively young. Consequently, there is a tendency
for the same groups to be represented in the many
forums and institutions established by the Association
Agreement. This leads to a blurring of competencies
between the various groups with similar membership.

Added to this, several of the key civil society organ-
ization participants are think tanks, consultancy
organizations and public policy institutes. The only
non-governmental organizations representative of
particular sectoral (labour or environmental) inter-
ests involved in the Domestic Advisory Group of the
Republic of Moldova appear to be two environmental
non-governmental organizations. The National Trade
Union Confederation is also involved in this advisory
group, but its presence is outweighed by representation
from four different business associations. Consequently,
the capacity to represent the interests of workers, in a
meaningful way, is limited. It is therefore necessary to
ensure that the Domestic Advisory Groups are properly
representative of their constituents, with the necessary
expertise: as things stand, it is unclear whether these
groups are acting as representative bodies or as a group
of interested parties. The question also arises as to
whether the members of the Domestic Advisory Groups
adequately cover the right areas (for example, non-
unionized labour, informal employment, and others).

Resources for civil society engagement: A common
complaint among civil society organizations involved
in the institutions of the Association Agreement is
the lack of resources to support meaningful engage-
ment. There is no secretariat support for the Domestic
Advisory Group of the Republic of Moldova; many civil
society organizations were unable to secure funding for
travel to joint meetings in Brussels. There is a danger in
the EU that the proliferation of free trade agreements
will lead to what we may term “domestic advisory
group fatigue” and the inability of a limited number
of EU-based civil society organizations to participate,
given their own capacity limitations.
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Box 11.1 DCFTA commitments with regard to the monitoring of trade and sustainable development

o Article 374 of Chapter 13 of the Association Agreement commits the parties “to reviewing, moni-

toring and assessing the impact of the implementation” of the trade and sustainable development

chapter through their respective civil society processes and institutions and those set up by the

agreement, for example the DAGs and the Joint Civil Society Forum.

o Article 375 of Chapter 13 of the agreement commits the parties to working together on meth-

odologies and indicators for trade sustainability impact assessments; the impact of labour and

environment regulations, norms and standards on trade and investment; the impact of trade and

investment rules on labour and environmental law; and the positive and negative impacts of the

DCEFTA on sustainable development.

o All these approaches draw upon a framework driven by existing participative processes and insti-

tutions — such as DAGs — and by sustainability impact assessments.

Monitoring: The DCFTA provides for a range of
monitoring mechanisms (see box 11.1), but there is a
need to:

o develop a process and a consistent methodology for
the monitoring of the trade and sustainable devel-
opment impacts of the DCFTA from the outset of
implementation, and one that goes beyond the mere
raising of issues by DAGs;

o commit adequate resourcing to the monitoring
process from the time of the DCFTA coming into
force;

o consider developing an approach to monitoring
which is based on enabling those most affected by
labour provisions to engage fully in the process.

Clarification of the aims and scope of the trade and
sustainable development approach: There is some
ambiguity in interpretation among key stakeholders as
to whether the purpose of the institutional structures,
and the trade and sustainable development chapters in
general, relate to trade-related labour issues, or labour
problems and the violation of labour standards in general,
irrespective of whether they are linked to trade.”

Mainstreaming sustainable development across
the agreement: Consideration could be given to
implementing an approach to trade and sustainable
development across all chapters of the agreement to
achieve a truly far-reaching trade and sustainability
agenda, which would integrate the labour provisions

* Harrison et al. (2016).

in the agreement more fully with those of the trade
and sustainable development chapter. This would have
the benefit of moving beyond an approach that sepa-
rates out the trade and sustainable development provi-
sions from the wider trade agenda and other parts of
the agreement.

More comprehensive training: In order to enhance
effective implementation of the provisions under the
trade and sustainable development chapter, more
comprehensive training is required for key stakeholders
new to the EU’s approach to labour provisions in free
trade agreements, including members of the DAG and
the panel of experts, that goes beyond the so-called
“learning by doing” approach and looks at expectations
and roles.

Separating the environmental and labour aspects of
trade and sustainable development institutionally:
This as they involve different social interests and part-
ners, to enable more effective engagement on each.”

Recognizing and responding effectively to the
responsibility of lead-firm corporate stakeholders
in global value chains for the governance and
monitoring of labour standards in the Republic of
Moldova: It is now widely recognized that improve-
ments in labour standards and working conditions rely
upon the conditions created for supplier firms by lead
firms, and the extent to which lead firms pressurize

? See Van den Putte et al. (2015)
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supplier firms in relation to cost reduction, time to

delivery and other factors.” Inter-firm power rela-

tions thus set limits to the ability of legally formulated

labour standards to be implemented in workplaces.

Consequently, future consideration could be given to:

opportunities for the development of approaches
to the joint liability of lead firms and buyers, and
of supplier firms, for labour standards and working
conditions in global value chains;™

the development of fu/l disclosure by lead firms

and complete transparency in supply chains with

regard to compliance with a minimum set of labour
standards;”

the embedding of worker-led social responsibility
(capacity-building to ensure that workers have a
voice in the workplace, where possible in conjunc-
tion with trade unions) throughout the monitoring
and reporting processes and to enable employees to
provide continuous monitoring of workplace condi-
tions, thereby more fully integrating key constituen-
cies into the implementation process of the trade and
sustainable development chapter.”
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Appendix 11.1 Labour provisions in the EU—Republic of Moldova Association Agreement
and the Deep and Comprehensive Free Trade Area (DCFTA)

AA/DCFTA Chapter Association
Agreement

DCFTA
chapter

I. Trade and sustainable development chapter

ILO fundamental Conventions

Freedom of association

Right to collective bargaining

Elimination of all forms of forced or compulsory labour

Effective abolition of child labour

Elimination of discrimination in respect of employment and occupation
Other commitments

Effectively implement in law and practice the ratified priority and other ILO conventions
Commitment to full employment

Commitment to productive employment

Ratification of other remaining priority Conventions and other Conventions

Recognizing the beneficial role that core labour standards and decent work can have on economic efficiency,
innovation and productivity

Promoting corporate social responsibility (by drawing on the OECD Guidelines for Multinational Enterprises
(MNEs), the UN Global Compact, and the ILO Tripartite Declaration of Principles concerning MNEs and
Social Policy)

No waiver or derogation from, or offer to waive or derogate from, environmental or labour law as an encourage-
ment for trade or the establishment, acquisition, expansion or retention of an investment of an investor in its
territory

Not failing to effectively enforce environmental and labour law, as an encouragement for trade or investment
I1. Other areas of the Association Agreement

Cooperation (exchange of information and best practices)
in the following areas of employment and social policy

Poverty reduction and enhancement of social cohesion

Employment policy (more and better jobs with decent working conditions and reducing informal employment)
Promoting active labour market measures

Fostering more inclusive labour markets (disability and minorities)

Management of labour migration

Enhancing gender equality and equal opportunities

Modernizing social protection systems

Promoting social dialogue

Promoting health and safety at work

R R X X X " < <

Regular dialogue

S X N <

S R <

<
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Appendix 11.1 (cont.)

AA/DCFTA Chapter Association DCFTA
Agreement chapter

Alignment of legislation with that of the EU [years in square parentheses

indicate the agreed number of years for implementation]

Employer’s obligation to inform employees of the conditions applicable to the contract or employment v

relationship (Council Directive 91/533/EEC of 14 October 1991) [four years]

Framework agreement on fixed-term work concluded by European Trade Union Confederation (ETUC),

Union of Industries of the European Community (UNICE) and European Centre of Public Enterprise (CEEP) v

(Council Directive 1999/70/EC of 28 June 1999) [four years]

Framework agreement on part-time work concluded by UNICE, CEEP and ETUC - Annex: Framework v

agreement on part-time work (Council Directive 97/81/EC of 15 December 1997) [three years]

Measures to encourage improvements in the safety and health at work of workers with a fixed-duration

employment relationship or a temporary employment relationship (Council Directive 91/383/EEC v

of 25 June 1991) [three years]

Approximation of the laws of the Member States relating to collective redundancies v

(Council Directive 98/59/EC of 20 July 1998) [four years]

Approximation of the laws of the Member States relating to the safeguarding of employees’ rights

in the event of transfers of undertakings, businesses or parts of undertakings or businesses v

(Council Directive 2001/23/EC of 12 March 2001) [three years]

Framework for informing and consulting employees in the European Community — Joint declaration

of the European Parliament, the Council and the Commission on employee representation 4

(Directive 2002/14/EC of the European Parliament and of the Council of 11 March 2002) [three years]

Organization of working time (Directive 2003/88/EC of the European Parliament v

and of the Council of 4 November 2003) [four years]

Equal treatment between persons irrespective of racial or ethnic origin v

(Council Directive 2000/43/EC of 29 June 2000) [four years]

Equal treatment in employment and occupation v

(Council Directive 2000/78/EC of 27 November 2000) [four years]

Equal opportunities and equal treatment of men and women in matters of employment and occupation v

(Directive 2006/54/EC of the European Parliament and of the Council of 5 July 2006) [three years]

Equal treatment between men and women in the access to and supply of goods and services v

(Council Directive 2004/113/EC of 13 December 2004) [three years]

Measures to encourage improvements in the safety and health at work of pregnant workers and workers

who have recently given birth or are breastfeeding (Council Directive 92/85/EEC of 19 October 1992; 4

tenth individual Directive within the meaning of Article 16(1) of Directive 89/391/EEC) [three years]

Equal treatment for men and women in matters of social security v

(Council Directive 79/7/EEC of 19 December 1978) [four years]

25 Health and Safety at Work Directives [three—ten years] v
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CHAPTER 12

GENDER CONSIDERATIONS IN TRADE AGREEMENTS*

Summary

o Gender references in trade agreements are part of a variety of policy options

designed to address gender-based inequalities. Currently, about one in four trade
agreements that are in force, and notified to the World Trade Organization,

include such references.

o Most of the agreements with gender references include advanced economies as

one party to the agreement. Developing and emerging economies, however, have

also included these references.

o Dialogue and cooperation are the main implementation mechanisms for gender

references in trade agreements. However, when they are part of labour provi-

sions, the scope is broader, as the same mechanisms for implementation apply to

the gender reference, ranging from stakeholder involvement and monitoring to

dispute settlement.

What is the link between
trade and gender?

Trade liberalization can have gender impacts on all eco-
nomic actors, presenting both challenges and opportun-
ities, particularly for women. The literature shows that
trade affects the distribution of income and resources,
influencing the structures of production, consumption
patterns and revenue expenditure, and that this in turn
has different impacts on women and men.'

Changing economic circumstances globally, including
increased trade, have had positive impacts with respect
to overall employment gains. In some instances, these

* Elizabeth Echeverria Manrique and Ngoc-Han Tran, ILO Research
Department.

' See also UNCTAD (2014). For findings with respect to gender impacts of
labour provisions and trade, sece Chapter 3 of this Handbook and ILO (2016).

circumstances have also been accompanied by the perpet-
uation or the increase of gender-based inequalities.’

This largely depends on the sector, the industrial
composition and the level of development of the
economy in question:

o In economies where agriculture is predominantly
an export activity (as in sub-Saharan Africa), the
limitations in property rights for women and their
condition as unpaid family workers may continue to
undermine the status of women and girls (Fontana
etal., 1998).°

* Gender equality has increasingly been considered as a key dimension in the
general debate on how to achieve sustainable development; see True (2014).
The 2030 Agenda for Sustainable Development addresses gender issues
through a comprehensive goal — Goal 5 — which seeks to achieve gender
equality and to empower all women and girls. It intends to tackle most of the
structural causes of gender inequalities.

> UNCTAD (2004) notes that deciding whether or not trade liberalization
has brought benefits to women is not a solved issue, and that case studies
with a gender-disaggregated analysis of trade must be conducted.

*100!:
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o Other studies highlight women as a source of
competitive advantage. For instance, in comparison
to men, women receive lower wages and have fewer
labour protections.*

In the long term, gender inequalities could result in nega-
tive outcomes for economic growth and development.’

In parallel, trade relations are increasingly being
governed by bilateral and multilateral trade agree-
ments, to the extent that more than half of exported
goods fall within the framework of these agreements.’
These agreements further trade liberalization, and they
have also expanded their coverage to a variety of areas,
such as the environment, labour and e-commerce,
among others.

However, these agreements and the trade policies
behind them have generally been seen as gender-neu-
tral.” Throughout the different agreements, some
exceptions to this neutrality have been observed. Some
trade agreements, in force or under negotiation, have
considered gender aspects. These are included in trade
policies, impact assessments or direct considerations in
the agreements.

Indeed, the inclusion of gender considerations in the
negotiation, in the texts and in the implementation of
trade agreements may constitute one of many instru-
ments available to advance gender equality and women’s
empowerment.” In general, however, these issues have
been under-explored.

Research findings show that the inclusion of gender
references or provisions is becoming increasingly
common. For the purposes of this chapter, gender refer-
ences or provisions allude to gender issues that can be
included either in the labour provisions or elsewhere in
the agreement:

* Seguino (1997); Busse and Spielman (2006); Elson et al. (2007).

> See more in UNCTAD (2004); Korinek (2005). In this context, develop-
ment is also considered as a human rights issue that covers gender, education,
access to basic necessities and other issues (Rolland, 2012).

¢ See Chapters 1-3.

7 'This means that the texts of the agreements generally do not propose a
differentiated treatment between men and women, but, as established before,
when trade agreements enter into effect the results are not gender-neutral.

® UNCTAD (2014); Wagner (2012).

o Included in the labour provisions: Gender refer-
ences can be exclusively mentioned as part of the
labour provisions. One example of this may be when
the agreement makes reference to the Declaration of
Fundamental Principles and Rights at Work (1998)
or the principle of the elimination of discrimination
in respect of employment and occupation.” The agree-
ments that set a framework for cooperation in labour
matters, including gender issues, are also included in
this category.

o Independent of the labour provisions: These are
references to gender issues located in the preamble of
trade agreements, in general frameworks for cooper-
ation or in annexes to the agreement. The references
include issues such as gender equality, women’s
empowerment, women’s protection and education,
and cooperation, dialogue and monitoring related to
gender matters, among other aspc:cts.11

What are the trends?
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This section of the chapter aims to present the different
trends in the inclusion of gender references in trade
agreements, the location and scope of these refer-
ences and the available implementation mechanisms.
Trade agreements in force, and notified to the World
Trade Organization (WTO), have been examined.
Lastly, possible gender references in agreements under
negotiation, or those that have recently been signed,
are discussed.

’ Notably some agreements of the EU make explicit reference to the
commitment of the partics to “respecting, promoting and realising” in law
and practice the core labour standards as they are included in the funda-
mental Conventions of the ILO (for example Article 365(2) of the EU-
Moldova trade agreement). Therefore, the Equal Remuneration Convention,
1951 (No. 100), and the Discrimination (Employment and Occupation)
Convention, 1958 (No. 111) must be included as part of the commitment
adopted by the parties.

1 Some agreements make reference to the Decent Work Agenda, which
includes gender equality as a cross-cutting objective.

" Villup (2015) points out that in the EU approach, gender equality is also
subject to human rights provisions.
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Figure 12.1 Percentage of trade agreements with gender references
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Trends in gender references

Trade agreements that include gender references
have increased significantly, from three in 1994 to 80
in 2016.2

In addition, the share of trade agreements entering into
force that include gender considerations or provisions is
increasing (figure 12.1). Between 1995 and 1999, some
13.5 per cent of trade agreements that came into force
included gender references. This figure rose to almost
50 per cent between 2010 and 2016.

More than half of the agreements with gender refer-
ences include the EU, the United States or Canada as
a trade partner. Between 1995 and 2016, 30 per cent
of these trade agreements included the EU as a trade
partner (see box 12.1), while 13.8 per cent included the
United States and 10 per cent included Canada.

Location and scope

There are different approaches with respect to the
content of gender provisions. Most cases, however, refer
to cooperation on gender matters. Some approaches are
more detailed than others. For example, some agree-
ments only mandate cooperation on gender issues (for
example Chile-Turkey), while others include more

"> The figures are based on the trade agreements notified to the WTO and in
force as of September 2016.

2000-04

2005-09 2010-16

explicit language with respect to the role of women
in development (Common Market for Eastern and

Southern Africa (COMESA)).”

The location of the provisions in a trade agreement
affects its strength and the mechanisms available for
implementation. Thus, in the preamble, references are
deemed to be non-binding or weak." However, they can
be used as guidelines and for interpretation of the text.”

References in the core text may be binding or
non-binding. They are subject to different implementa-
tion mechanisms, depending on whether they are in the
labour provision or in a different part of the text of the
trade agreement. This can be exemplified in the case of
the reference to the principle of non-discrimination in
occupation and employment in labour provisions, which
can be implemented through monitoring (via stake-
holder involvement in some cases), cooperative activities
for labour issues, and dispute settlement (see below).

o About 2.5 per cent of trade agreements reference
gender issues in both the core text and the preamble
(Aigure 12.2).

o Half of trade agreements incorporate gender references
in the core text: 13 agreements include gender only in

" See specific provisions in the agreement between EU and Moldova in

Chapter 11 of this Handbook.
" Bartels (2014).

" This is according to Article 31 of the 1969 Vienna Convention on the Law
of the Treaties. See also Bourgeois, et al. (2007).
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Box 12.1 EU’s trade policy and its relation to gender equality

Gender equality is regarded as one of the fundamental values of the EU." Hence, according to the
fundamental treaties of the Union, the gender dimension should be incorporated in all EU activities,
including trade. By promoting the inclusion of gender issues in its trade agreements, the EU aims to
foster gender equality and women’s empowerment in its trading partner states.

In the Strategy for Equality between Women and Men (2010-15), the EU emphasized the integra-
tion of gender dimensions in EU trade policy, as part of a wider framework of sustainable develop-
ment. Similarly, the Gender Action Plan (2016-20) proposes, as part of its objective of “access to
decent work for women of all ages”, activities such as analysing the impact of trade on gender equality
in trade negotiations.

In practice, the EU has been undertaking ex-ante and ex-post (these are less frequent) assessments
to evaluate the impacts of trade agreements on gender equality. To date, there are 20 completed
Sustainability Impact Assessments (SIAs) and four ongoing SIAs on the trade agreements under
negotiation between the EU and its partner countries. They have all included some gender aspects,
ranging from minimal to comprehcnsivc analysis. For instance, with respect to agreements under
negotiation, the EU-Japan SIA (Final report) includes an analysis on the possible impact of the
agreement on gender equality in the workforce and the effects on growth, as well as the relationship
with ILO commitments on non-discrimination.

The EU conducted both an ex-ante SIA and an ex-post evaluation of the EU-Chile Agreement based
on a sectoral perspective. The ex-ante analysis of the EU-Chile Agreement analysed the impacts
of trade on gender equality, with a focus on women’s labour market participation, wage gaps and
working conditions. It suggested that the agreement would have significant impact on increasing
employment in Chile, particularly in the agricultural sector (p. 211). The EU-Chile ex-post ana-
lysis showed that some of the impacts anticipated in the ex-ante evaluation did materialize. In fact,
women benefited greatly from the expansion of agricultural exports, which had led to higher female
employment in the sector. On average, the poverty rate for women had decreased over time (from
19 per cent of women classified as poor in 2003 to 12 per cent in 2009) (p. 200). However, their
employment was more seasonal and temporary. In addition, there was still a persistent wage gap
between men and women (p. 204).

' See Article 2, Treaty on European Union. Also, Article  eliminate inequalities, and to promote equality, between
8 of the Treaty on the Functioning of the European Union  men and women”.
states that: “In all its activities, the Union shall aim to

Figure 12.2 Location of gender references in trade agreements
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labour provisions, 16 in a different part of the core text
of the overall agreement, and 11 in both the labour
provision and elsewhere in the overall agreement.

o Gender references are also included in just over
27 per cent of side agreements on labour.' This is
mostly in the case of Canadian agreements.

o Approximately 13 per cent of trade agreements
include gender references in an annex that comple-
ments the commitments adopted by the parties. For
example, the agreements provide for priority areas in
capacity-building, but the annex specifies that the
promotion of entreprencurship among women would
be an area in which assistance might be provided
(European Union—Cameroon Annex 1).”

What are the main mechanisms
for implementation?

Generally, the main mechanisms for the implementa-
tion of gender provisions in trade agreements are found
in the shape of cooperative activities and dialogue.
Cooperation covers exchange of information and best
practices, research, technical assistance, and the promo-
tion of actions and programmes with the purpose of
encouraging gender equality, women’s empowerment
and protection.

The cooperative efforts under the broader framework of
the agreements can be found as cooperation on social
issues; commitments to expand education opportun-
ities for women; targeting an exclusive economic sector
for cooperation on gender issues (for example Peru—
China Article 164 on agricultural cooperation); or
wider references to the role of women in development

(for example COMESA)."

' Side agreements or parallel agreements are not part of the core text of the
treaties, but are a separate document negotiated by the parties that comple-
ments or includes additional commitments to the main trade agreement.

"7 In provisional application since 2014.

% "The Cotonou Agreement, which provides the legal basis of the Economic
Partnership Agreements between the EU and the Africa, Asia and the
Pacific (ACP) group of countries, explicitly states that parties should respect
international conventions regarding women’s rights and gender equality, and
commit themselves to including a gender perspective in all areas of cooperation.

Some agreements of the EU (particularly Association
Agreements, with a trade pillar or including a Deep and
Comprehensive Free Trade Area), refer to the commit-
ments in social or political pillars. In these agreements,
similar provisions are found as those mentioned above,
and while they are not related to trade, they are part of
the overall agreement and taken into consideration in
this chapter.

When gender references are found in labour provisions,
the same mechanisms for implementation apply to the
gender reference, ranging from stakeholder involvement
and monitoring to dispute settlement.

In terms of cooperation, one example is the project on
the ILO Discrimination (Employment and Occupation)
Convention, 1958 (No. 111), under the European
Union-Republic of Korea Free Trade Agreement. It
was launched in April 2016, with the purpose of iden-
tifying obstacles, lessons learned and best practices
to promote compliance with the Convention and to
develop policy recommendations.”

Also under the framework of the EU-Central America
trade agreement, a workshop was held before the joint
meeting of the European and Central American civil
society Advisory Groups (June 2016). The workshop
dealt, among other issues, with women’s empowerment
and economic growth, and the importance of taking
measures to eliminate inequalities and ensure equal
access to resources, training and employment.

Gender dimensions in labour provisions have also
been activated through the public submissions filed
by different stakeholders, when they consider that
a trading partner is not complying with the labour
provisions. The submissions, after following the cor-
responding process, hold the potential to trigger the
dispute settlement mechanism.

" The project is being carried out by an external consultant. An inception
report on the project will be shared with civil society and stakeholders in
future meetings.
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This may include formal government consultations, an
arbitration panel and the possibility of sanctions.”

Public submissions that refer to gender dimensions have
been filed in the framework of some agreements with
the United States. For example, a gender-based labour
submission was filed in 1997 under the North American
Agreement on Labour Cooperation,” alleging that preg-
nancy tests were conducted in Mexican magquilas™ as a
condition for employment. After the public report was
issued by the United States National Administrative
Ofhice, Mexico adopted a revised policy on this issue,
triggering further legal changes. Some multinational
companies with operations in Mexico gave commit-
ments to stop such practices.”

Under the United States—Central America—
Dominican Republic Trade Agreement, a labour
submission was filed by trade unions of the United
States and Honduras.** The submission contained one
section dedicated to the working conditions of women
in export-processing zones. The main focus was on
the garment industry, where the wages are lower than
in other manufacturing industries, longer hours of
work have been reported, and the workforce is pre-
dominantly female.” In this case, a public report was
issued and a labour rights monitoring and action plan

** Stakeholders may file public submissions in the framework of some
agreements (for example those from the United States and Canada). Once
submissions have been accepted for review (this does not imply any decision
on the merits of the allegations) by the corresponding authority of one party
to the agreement (for example the Office of Trade and Labor Affairs of the
United States Department of Labor), there is a follow-up process prior to the
formal activation of the dispute settlement mechanism. A report of review
is issued by the authority, and depending on the findings, the responsible
authority could recommend different avenues to resolve the issues, for
example engaging in dialogue through the institutional arrangements of the
agreements, along with time-bound monitoring, the development of action
plans, and/or cooperative labour consultations.

! The submission (US NAO case number 9701) was filed by Human
Rights Watch, the International Labour Rights Fund and the Mexico-based
Asociacién Nacional de Abogados Democréticos (National Association of
Democratic Lawyers).

** Magquila or maquiladora are “foreign owned, controlled or subcontracted
plan operations that process or assemble temporarily duty-free imported
components [...] for foreign consumption, under a special treatment for tariff
and fiscal exmption” (Galhardi, 1998).

* For details, see ILO (2013), and Compa and Brooks (2014).

* US Submission 2012-01 (Honduras).

 This topic has also been discussed by the Committee of Experts on the
Application of Conventions and Recommendations through the examin-
ation of the Equal Remuneration Convention, 1951 (No. 100), by the
Government of Honduras (Direct Request adopted 2014 and published at
the 104th ILC session, 2015).

was devised to enhance labour law enforcement and to
strengthen labour inspectorates to prevent and remedy
labour violations.*

Are there new approaches
and areas of opportunity?

Some trade agreements that have not yet been ratified
include gender provisions. For instance, the Trans-
Pacific Partnership Agreement (TPP) includes a
section on women and economic growth, in its chapter
23 on development. This approach acknowledges the
importance of women’s equality and empowerment
to development.”

Furthermore, the EU has consistently included gender
issues in its impact assessments since 2002. For
example, the Sustainability Impact Assessment on
the European Union-Japan Trade Agreement (Final
Interim Technical Report, July 2015) includes an ana-
lysis of gender equality, focusing on the gender gap in
employment and wages of both parties.”

Negotiations between developing and emerging coun-
tries also address gender issues, as in the case of the
agreement between Chile and Uruguay. The agreement
was concluded in October 2016, and the gender chapter
has been regarded as one of the most innovative of all
trade agreements worldwide, in respect of its quest to
emphasize the role of women in inclusive economic
growth, trade and investment. It also promotes gender
equality through women’s economic development.
Furthermore, it is innovative among other aspects,
because it includes a commitment of the parties to
apply effectively their regulation, policies and good
practice to achieve gender equality. Finally, it provides
for institutional arrangements to implement the provi-

sions, such as the creation of a gender committee.

% 1LO (2016).
¥ 1In the TPP, gender-related issues are also addressed in the labour provi-
sions of the agreement and the cooperation and capacity-building chapter.
* See box 12.1 for further information.

* Chile-Uruguay trade agreement (Chapter 14).
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Although some trade parties have made efforts to o
incorporate gender provisions in their agreements, there
are additional areas of opportunity.

o First, gender-related commitments could be better
tailored to the economic and political contexts of the
countries involved. In this respect, the use of available o
implementation mechanisms for labour provisions
could be further explored, to enhance the imple-
mentation of their gender content. For example, all
cooperative activities could consider gender aspects
and impacts.
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CHAPTER 13

HOW TRADE POLICY AFFECTS FIRMS AND WORKERS
IN GLOBAL SUPPLY CHAINS: AN OVERVIEW*

Summary

« Firms organizing their production in global supply chains, rely heavily on

imported inputs that enter their production process. The access to a wide variety
of high-quality inputs is beneficial for firms’ performance, with gains likely to
be at least partially passed on to workers. Adverse effects of policies that restrict
firms’ access to inputs are magnified in the context of global supply chains, where
inputs cross borders multiple times.

Trade policy has an impact on how and where firms set up their global produc-
tion networks. Such networks in many cases create decent jobs, but there are also
cases where basic labour standards are violated and the quality of jobs is poor.

Labour market institutions that provide a cushion to those that are disadvan-
taged, as well as efforts to improve labour standards in global supply chains, can
play an important role in mitigating adverse impacts. Labour provisions in trade
agreements can potentially provide an entry point for stakeholders to discuss

these issues.

Trade policy and trade agreements:
what are the trends?

The United Nations 2030 Agenda for Sustainable
Development, which came into force in January 2016,
places emphasis on the promotion of inclusiveness
and sustainability of economic growth and decent
work. Trade plays an important role in the achieve-
ment of the Sustainable Development Goals, as it can
provide an engine for economic growth and poverty
reduction. The integration of trade and economic
and social development policies is one aspect, which
was also highlighted at the 14th UN Conference
on Trade and Development in Nairobi in July 2016,

* Christian Viegelahn, ILO Research Department.

where it was noted that, “regional integration can be
an important catalyst to reduce trade barriers, imple-
ment policy reforms, decrease trade costs, and increase
developing country participation in regional and global
value chains™

Bilateral and plurilateral trade agreements are contrib-
uting to the lowering of trade barriers. Given the stand-
still in multilateral trade negotiations, the conclusion of
such trade agreements has been the main contributor
to the global decline in average import tariffs, from
14 per cent in 1995 to 5.5 per cent in 2014.”

' See paragraph 29 of the Nairobi Agreement. Available at: http://unctad.
org/meetings/en/SessionalDocuments/td519add2 _en.pdf [24 Jan. 2017]
* 'This average import tariff was calculated on the basis of data from the
World Bank’s World Integrated Trade Solution (WITS) database.

*100!:
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Figure 13.1 Global number of non-tariff measures in force, 1995-2016
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Source: WTO I-TIP goods database

At the same time, trade barriers are still being used,
not necessarily in the form of traditional import
tariffs, but also in the form of non-tariff measures.
These non-tariff measures include restrictions such as
local content requirements, import licensing schemes,
technical barriers to trade or contingent trade protec-
tion measures.’ In some instances, the use of non-tariff
measures may be introduced for public policy reasons,
such as the protection of environmental or consumer
safety standards, or the combat of unfair trade prac-
tices such as dumping or subsidies. However, there
has been a growing consensus among observers that
some of these barriers are also being used to protect
domestic industries from import competition.” The
global number of non-tariff measures that are in force
quadrupled between 1995 and 2016, as shown in
figure 13.1.

* Local content requirements are policy measures that require a certain share
of inputs used in the production process to be sourced domestically. Imporz
licensing schemes make a licence for firms obligatory in order to import certain
goods. Technical barriers to trade refers to technical requirements and stand-
ards that products are required to fulfil. Contingent trade protection such as
anti-dumping or safeguard actions allow the temporary imposition of import
tariffs under certain conditions. Even though contingent trade protection
measures can take the form of a tariff, they are nevertheless usually labelled as
non-tariff measures.

4 Non-tariff measures, when used for protectionist purposes, are often
referred to as “disguised protectionism”. See, for example, ESCAP (2015).

Policy-makers may introduce or remove barriers to
trade, and they may (or may not) do this for good
reasons. Nevertheless, it is crucial to understand the
trade-offs of these trade policy decisions, to anticipate
the expected effects of these decisions, and to imple-
ment policies that can provide a cushion to those that
are disadvantaged, in order to support the creation of
decent jobs and inclusive growth.

The effects of trade policies, however, are not straight-
forward to assess in a world in which production takes
place within complex global production networks and
supply chain configurations, and in which the intro-
duction or removal of trade barriers affects different

stakeholders differently.

This chapter provides some insights, and discusses
how domestic and foreign firms and workers in global
supply chains can be affected by trade barriers imposed
on imports.

[ Chapter 13 How trade policy affects firms and workers in global supply chains: an overview
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How does trade policy affect domestic
firms and workers in global supply chains?

Trade barriers on imports can affect domestic firms
that compete with importers, and those that use
imported inputs in their production process.” Both of
these impacts have consequences for workers employed
by these firms.

Trade policy impacts on domestic
import-competing firms

When trade barriers on imports are removed, domestic
producers face increased import competition on the
domestic market. The increased competition may cause
some firms to exit the market and may lead to job losses.
In addition, domestic and foreign suppliers of these
firms that form part of the product’s domestic and
global supply chain, may be adversely affected.

When trade barriers are put in place, domestic
producers of the respective products are shielded from
increased product market competition. This may at
least delay the market exit of firms and obviate imme-
diate job dismissals. It is also likely to have a similar
impact on these firms’ suppliers.°

Trade policy impacts on firms
that use imported inputs

A large number of firms source their inputs into produc-
tion from abroad. When trade barriers are removed,
these firms enjoy free access to foreign inputs. It has
been shown in both theoretical and empirical research
that access to foreign inputs is a key determinant of
firms’ performance. This is because these inputs provide
importers with opportunities to learn from new tech-
nologies, to gain access to higher-quality inputs and to
have a wider variety of inputs from which to choose.

* These two types of firms may include both firms whose products are only
sold domestically and firms that also serve export markets.

¢ Konings and Vandenbussche (2008), however, show that not all
import-competing firms can benefit to the same extent from trade barriers
on imports.

Trade barriers that restrict the access to inputs can
have adverse effects on firms that import some of their
inputs.” It can also affect the input and output choice of
these firms. For example, when the costs of an imported
input rise, multi-product firms in particular may be
inclined to reallocate resources away from the produc-
tion line that makes use of this input, which in turn can
adversely affect their performance.’

In an environment where some firms purchase their
inputs locally, while others source internationally
through global supply chains, trade barriers can also
impact on product market competition. When a
government decides to introduce a trade barrier on
inputs required for production in a given sector, this
will weaken the competitive position of those firms that
import these inputs and have to absorb the costs related
to trade protection. In contrast, firms that source their
inputs domestically do not have to incur any add-
itional costs.

With production taking place in various countries,
inputs into production may cross borders multiple
times and at various stages of the production process.
In global supply chains, trade barriers might apply more
than once to an input, which can increase the cost of
the input substantially and magnify any adverse effects
on firms that rely on imported inputs. In addition,
some of the adverse effects on these firms may be passed
on to other suppliers, thereby magnifying the impact.

Trade policy impacts on workers
in importing firms

Losses incurred or gains realized due to trade policy are
likely, at least partially, to be passed on to workers — not
only with respect to employment, but also with respect
to other labour market outcomes. For example, it has
been shown that firms with better access to foreign
inputs pay higher wages to their workers.’

7 For example, Amiti and Konings (2007), Kugler and Verhoogen (2012)
and Goldberg et al. (2010) find evidence for the link between access to
foreign inputs and firms’ performance.

¥ See Vandenbussche and Viegelahn (2016), who show these effects both
theoretically and empirically, based on Indian data.

% See, for example, Amiti and Davis (2011), who provide evidence for
Indonesia.
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Figure 13.2 Estimated impact of a 1 percentage point reduction of the average
goods tariff on related jobs, by sector (per cent)

Manufacturing

Services

Note: The estimated impacts shown in the figure are statistically significant at the 1 per cent level.

Source: Kiihn and Viegelahn (2017).

How does trade policy affect foreign firms
and workers in global supply chains?

Trade policy affects foreign

exporters and their suppliers

Trade policies not only impact domestic firms and
workers, but also those located in other countries.
The removal of trade barriers for foreign exporters
will decrease the price of their exported products and
increase export demand, which can then increase the
number of jobs that are dependent on these exports.
The introduction of trade barriers will have the oppo-
site effect.”

In this context, trade policies can lead to cross-sectoral
effects, where the introduction or removal of trade
barriers applied to exports from one sector also has an
effect on other sectors that provide inputs used in the
production of these exports."

' There can also be adverse effects of trade barriers on foreign workers in
terms of income losses. For example, US anti-dumping measures imposed
on catfish imported from Viet Nam have been shown to adversely affect the
income of Vietnamese fishers (Brambilla et al., 2012).

"' See Kithn and Viegelahn (2017) for some evidence based on simulations
and data.

Figure 13.2 shows the estimated impact of a
1 percentage point reduction of the domestic import
tariff on manufactured goods, on the number of
foreign manufacturing and services jobs that depend
on the affected trade flow. These jobs are composed
of jobs within the affected exporting firms and their
suppliers. For example, a 1 percentage point reduction
in the tariff is estimated to increase the number of
these jobs by, on average, more than 3 per cent in both
the manufacturing and the services sector.

Trade policy can create both decent
Jjobs and poor-quality jobs

Trade policy is an important determinant of how and
where firms set up their global production networks."
The jobs that are created in foreign countries through
these global production networks can play an important
part in the development of countries, contributing
to economic growth, poverty reduction, job creation
and entrepreneurship.

2 See, for example, Curran (2015).

[ Chapter 13 How trade policy affects firms and workers in global supply chains: an overview
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At the same time, it is vital that at least basic labour
standards regarding occupational safety and health,
wages and working time are respected. Often this is the
case, with jobs providing a livelihood for millions of
workers. There are, however, also cases of failures within
global supply chains, where basic labour standards have
been violated, leading to adverse effects on workers
that form part of global supply chains.” Poor safety
conditions, low wages, excessive and volatile working
hours and the extensive use of short-term contracts are
observed in some sectors and in some countries.™

How can trade policy
bhe sustainable and inclusive?

Trade policies affect different stakeholders differently.
Especially in times when production is highly frag-
mented across borders, governments will most likely
face factions of both winners and losers from trade
policy at the same time. The effects of trade policies
on domestic firms and workers are heterogeneous, and
depend on who or what is under consideration. Trade
policies also affect workers in foreign countries, can
generate or destroy jobs, and can generate decent jobs
and poor-quality jobs.

" The Rana Plaza collapse of a garment factory in Bangladesh is an example.
The failure to comply with certain labour standards led to the deaths of more
than a thousand workers.

' See ILO (2015) for an overview.

It is therefore important to accompany trade policies
with a policy mix that is able to mitigate any adverse
impacts, and provide support to those who are dis-
advantaged by these policies. Labour market and social
protection institutions and actors can guarantee a
certain degree of employment protection, a minimum
wage and basic social protection floor.” Active labour
market policies can support workers who have lost their
job, for example by offering training that increases their
human capital and improves their chances of finding a
new job."

With regard to labour standards in global supply
chains, efforts to ensure that labour standards are
respected are being stepped up. The G7-initiated Vision
Zero Fund, a multilateral fund which is open for contri-
butions from governments and businesses worldwide,
to prevent work-related deaths, injuries and diseases
in global supply chains, and the Resolution concerning
decent work in global supply chains, adopted at the
International Labour Conference in June 2016, are
steps in that direction. Also, labour provisions in trade
agreements can potentially provide an entry point for
stakeholders to discuss issues related to decent jobs in

global supply chains.

" According to the ILO (2014), 73 per cent of the world population is not
covered by adequate social protection.

' According to the OECD (2004), a 10 per cent increase in the time spent
by an adult on education or training can be associated with a fall in the prob-
ability of being unemployed of almost 0.2 percentage points.

} 113

ad
-
=
©
pul
| ¢



‘ HANDBOOK ON ASSESSMENT OF LABOUR PROVISIONS IN TRADE AND INVESTMENT ARRANGEMENTS

References

Amiti, M.; Davis, D.R. 2011. “Trade, firms, and wages: theory and evidence”, in Review of
Economic Studies, Vol. 79, pp. 1-36.

Amiti, M.; Konings, J. 2007. “Trade liberalization, intermediate inputs, and productivity:
evidence from Indonesia”, in American Economic Review, Vol. 97, No. 5, pp. 1611-1638.

Brambilla, L; Porto, G.; Tarozzi, A. 2012. “Adjusting to trade policy: evidence from U.S. antidumping
duties on Vietnamese catfish”, in Review of Economics and Statistics, Vol. 94, No. 1, pp. 304-319.

Curran, L. 2015. “The impact of trade policy on global production networks: the solar panel case”,
in Review of International Political Economy, Vol. 22, No. 5, pp. 1025-54.

ESCAP. 2015. “Trade and non-tariff barriers: impacts in the Asia-Pacific region”, in Emerging
Issues in Trade and Investment, Vol. 1. (Bangkok, Economic and Social Commission for Asia and
the Pacific).

Goldberg, P.K.; Khandelwal, A.; Pavcnik, N.; Topalova, P. 2010. “Imported intermediate inputs
and domestic product growth: evidence from India”, in Quarterly Journal of Economics, Vol. 125,
No. 4, pp. 1727-1767.

ILO. 2014. World Social Protection Report 2014/15: Building Economic Recovery, Inclusive
Development and Social Justice (Geneva, International Labour Office).

—. 2015. World Employment and Social Outlook: The Changing Nature of Jobs (Geneva,
International Labour Office).

Konings, J.; Vandenbussche, H. 2008. “Heterogencous responses of firms to trade protection”,
in Journal of International Economics, Vol. 76, No. 2, pp. 371-383.

Kugler, M.; Verhoogen, E. 2012. “Prices, plant size, and product quality”, in Review of Economic
Studies, Vol. 79, pp. 307-339.

Kiihn, S.; Viegelahn, C. 2017. Foreign Trade Barriers and Jobs in Global Supply Chains,
ILO Research Paper No. 19 (Geneva).

OECD. 2004. “Improving skills for more and better jobs: Does training make a difference?”
in OECD Employment Outlook 2004 (Paris, Organisation for Economic Co-operation
and Development).

Vandenbussche, H.; Viegelahn, C. 2016. Input Reallocation Within Firms, CEPR Discussion
Paper No. 11395 (London).

Further reading

Bernard, A.B.; Jensen, ].B.; Redding, S.J.; Schott, P.K. 2007. “Firms in international trade”, in
Journal of Economic Perspectives, Vol. 21, No. 3, pp. 105-130.

Wagner, J. 2012. “International trade and firm performance: a survey of empirical studies since

20067, in Review of World Economics, Vol. 148, No. 2, pp. 235-267.

14 |
! Chapter 13 How trade policy affects firms and workers in global supply chains: an overview

*100!:



CHAPTER 14

CORPORATE SOCIAL RESPONSIBILITY IN TRADE AGREEMENTS*

Summary

o Trade agreements increasingly include more frequent — and stronger — references

to corporate social responsibility (CSR).

References to CSR tend to be limited, in particular in older trade agreements,
to declaratory language enunciating general principles, with limited reference
to existing frameworks, such as the ILO Tripartite Declaration of Principles
concerning Multinational Enterprises and Social Policy (MNE Declaration),
the UN Global Compact, or the Organisation for Economic Co-operation and
Development (OECD) Guidelines. A number of recent trade agreements include
explicit references to these frameworks.

Most of the agreements that refer to CSR principles, however, provide some
institutional mechanisms that also have the potential to deal with CSR issues.

CSR provisions have different implications, and hold a different potential, for
workers, businesses and governments.

Corporate social responsibility:
an increasingly important reality

Businesses have increasingly adopted CSR schemes to
promote responsible practices, including respect for
labour rights, in their activities worldwide.

CSR practices may take various forms, ranging from
codes of conduct and the establishment of auditing
mechanisms and processes for due diligence in respect
of human rights, to the revision of purchasing and
pricing practices.'

This is particularly important in a context where
multinational enterprises in global supply chains

* Rafael Peels, Elizabeth Echeverria Manrique and Jonas Aissi,

ILO Research Department; and Anselm Schneider, Stockholm University.
! For the purposes of this chapter, CSR initiatives are seen in a broad sense
and go beyond the traditional purely private and voluntary understanding.

develop activities in economies that may often lack
the domestic regulatory and institutional capacity to
implement, monitor and enforce labour regulation
effectively. In this regard, civil society has played an
important role, in exerting pressure and drawing
public attention to the challenges of responsible busi-
ness conduct worldwide.

While initially CSR initiatives were regarded as merely
voluntarily and private, governments are now steadily
incorporating these schemes into their public policies.
This results in the creation of what may be termed a
“policy hybrid”, where the boundaries between private
and public regulation are blurred.” The incorporation of
CSR clauses in trade agreements is a good example in

this regard (see box 14.1).

* Aaronson (2007); Aaronson and Zimmerman (2008).
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Box 14.1 Why is CSR referred to in trade agreements?

The negotiating parties may have different motivations to include CSR language in trade agreements.
The following rationales can be distinguished as some of the main drivers for CSR. However, these
rationales do not necessarily apply equally to all the trade parties pursuing the inclusion of CSR
provisions in trade agreements.

As the scope of trade agreements has expanded over time to include other issues of public interest,
such as investment, labour standards, environmental protection and public procurement, the incor-
poration of CSR provisions can be considered a logical further extension.

Moreover, trade and investment agreements have been perceived by many civil society organiza-
tions as granting more rights for businesses and investors (for example access to markets or to a
specific dispute settlement mechanism) than responsibilities. Consequently, CSR provisions may:
(i) outweigh rights and responsibilities for businesses; and (ii) recognize the role of businesses in
promoting labour rights in a complementary manner to the role of States.

In addition, CSR clauses may enhance coherence in CSR initiatives, by encouraging businesses to
adopt those initiatives that are referred to in the agreements and recognized as authoritative sources
(for example the OECD Guidelines for Multinational Enterprises or the ILO MNE Declaration).

A final argument relies on economic leverage: that the potential economic benefits of entering into a

trade or investment agreement may be used to leverage responsible business conduct.

For example, the European Parliament requested the
integration of CSR provisions in all forthcoming trade
and investment agreements negotiated by the EU.’
Furthermore, the most recent EU Trade Policy states
that: “EU’s trade and investment policy must respond
to consumers’ concerns by reinforcing corporate social
responsibility initiatives and due diligence across the
production chains”*

Similarly, Canada introduced a CSR strategy seeking to
reinforce, in particular, the extractive sector operating
overseas. The strategy calls for “the inclusion of volun-
tary provisions for CSR in all Foreign and Investment
Promotion and Protection Agreements and Free Trade
Agreements signed since 20107}

This chapter discusses CSR provisions in trade agree-
ments, covering Canada, the European Free Trade
Association (EFTA), the EU, the United States and
others.® It also examines the possible implications for
States, business and workers.

* European Parliament (2011); European Parliament (2010).
* European Commission (2015, p. 20).
* Government of Canada (2015, p. 15).

¢ See Peels et al. (2016) and Peels and Schneider (2014) for an in-depth
assessment.
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What are the main characteristics
of CSR provisions and how
have they evolved?

Opverall, only alimited number of trade agreements refer
to CSR. Since 2010, however, these references have been
increasing (figure 14.1).” To date, about 35 trade agree-
ments make such reference. Recent agreements (signed
but are not yet in force, or are still under negotiation)
that make direct reference to CSR and labour include
the Trans-Pacific Partnership Agreement (TPP),’
the Comprehensive Economic and Trade Agreement
negotiated between the EU and Canada, and the EU-
Vietnam Free Trade Agreement,9

7 CSR references are understood as a mixture of terms, including principles
and instruments, that are associated with CSR - “CSR”, “corporate”,
“voluntary”, “self-regulation”, “OECD”, “global compact”, “responsibility”,
“OECD Guidelines for Multinational Corporations”, “Global Reporting
Initiative”, “Guiding Principles on Business and Human Rights”, “ILO
MNE Declaration” and “ISO 26000”.

% The trade parties to the TPP are: Australia, Brunei, Canada, Chile, Japan,
Malaysia, Mexico, New Zealand, Peru, Singapore, and Viet Nam. The
United States withdrew from TPP in January 2017. Currently, the future of
the agreement is uncertain.

* All of these agreements have been concluded but are not yet in force.
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Figure 14.1 CSR provisions in trade agreements
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When forming part of a trade agreement, CSR provi-
sions are provisions negotiated between States with
direct impacts for them, for instance to cooperate on
CSR, to encourage enterprises to voluntarily incorp-
orate CSR mechanisms in their activities, or to
facilitate and promote trade in goods that are subject
to CSR schemes."

The provisions adopted are generally soft, but are
growing stronger in more recent agreements. Some
commitments are stronger than others. For example,
some States commit themselves to making an effort
to promote CSR (“shall strive to promote”) and others
directly commit to encourage businesses to adopt CSR
policies (“shall encourage”).

While only a limited number of agreements make
precise reference to a particular CSR instrument, a
positive evolution can be noted. This means that refer-
ence is increasingly being made to instruments such
as the OECD Guidelines, the United Nations Global
Compact, and the ILO MNE Declaration.

Reference to CSR can generally be found in the
preamble of the agreement, in a labour cooperation
agreement or mechanism, in the investment chapter, or
in the trade and sustainable development chapters. As

1 Tt has been argued that these are “double soft” references, in cases where
soft language is used in terms of states’ commitment to purely voluntary
CSR engagement of the private sector (Prislan and Zandvliet, 2013).

a trend, CSR provisions are increasingly being incor-
porated in the core text of the agreements.

In some cases, there is an overlap between the labour
provisions and the CSR provisions. This may occur, for
instance, when they are found in the labour or sustain-
able development chapters, or when they refer to inter-
national labour standards or other ILO instruments,
such as the ILO MNE Declaration. This has implica-
tions primarily for implementation because the same
mechanisms that are applicable to the labour provisions
may also apply to the CSR provisions.

There could be extra-territorial implications related
to CSR provisions. An example of this is when States
encourage enterprises operating within their territory
or subject to their jurisdiction to adopt CSR policies
and to apply these policies in their operations (that is,
in home and host countries).

What are the different approaches?

CSR provisions are generally found in trade agreements
with countries and regions that include labour and
sustainable development provisions in their agreements.
This is mostly the case of agreements where Canada, the
EU, the European Free Trade Association, and devel-
oping countries such as Chile are trade partners.

17
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The approach of Canada

In the Canadian approach, CSR provisions may be
incorporated in the preamble of the agreements, in the
preamble of the side agreements on labour (Agreements
on Labour Cooperation), as part of investment chap-
ters, or — more recently — directly in the labour chap-
ters themselves."

Canadian trade agreements generally do not make
reference to specific CSR instruments, but refer to
“internationally recognized corporate social respon-
sibility standards and principles and/or statements of
principle that have been endorsed or are supported by
the Parties”. The Government of Canada, however, has
publicly endorsed certain CSR standards, guidelines
and initiatives that include, for example: ISO 26000,
the ILO MNE Declaration, the OCED Guidelines,
the Global Reporting Initiative Guidelines, the UN
Guiding Principles on Business and Human Rights,

and the UN Global Compact.”

More recent agreements involving Canada and Chile,
in particular the TPP, incorporate CSR references
in their chapters on investment and labour, while
providing for higher levels of commitment through the
use of stronger language (for example, from “should
encourage” to “shall endeavour to encourage”).”

What is important is that the agreement in this regard
does not establish any territorial limit for the obligation
of the parties. Accordingly, parties could encourage all
enterprises in their territories and abroad (linked to the
agreements) to adopt CSR initiatives.

Technically, the mechanisms of the labour chapter
apply also to the CSR clause, such as cooperative
activities, cooperative labour dialogue, and follow-up
through institutional arrangements (for example the
Labour Council).

" For example Canada—Peru (2009), Canada-Colombia (2011) and
Canada-Panama (2013).

"> See Government of Canada (2015).

"% Article 19.7 of the TPP.

The approach of the European Union

In the case of the EU, the agreements have evolved since
the first reference to CSR in an EU trade agreement — the
Joint Declaration concerning Guidelines to Investors,
developed in parallel to the agreement with Chile
(2004). This inclusion of CSR references only included
a weak reminder to MNEs to adopt the OECD
Guidelines for Multinational Enterprises.

Gradually, CSR language has been integrated into the
trade and sustainable development chapters of the agree-
ments. The latest agreement with Viet Nam promotes
an increased level of commitment for States to CSR in
different aspects of the agreement."* For instance:

o It establishes that the parties shall encourage, in
accordance with their own laws and policies, the
development of, and participation in, CSR schemes.

o In addition, the parties recognize the importance
of voluntary initiatives to achieve and maintain
high levels of labour protection and to complement
domestic regulatory measures.

o It includes agreement to cooperate on CSR and a
commitment to take into account and to promote
relevant CSR instruments.

The specific commitments adopted evolved from
general references to internationally agreed guidelines”
to particular CSR instruments, such as the OECD
Guidelines, the UN Global Compact, and the ILO
MNE Declaration.'

As in the case of Canada, the implementation mech-
anisms provided in the trade and sustainable devel-
opment chapter (for example monitoring, technical
cooperation, conflict resolution and others) also apply
to the CSR clause.

" At the time of drafting of this Handbook the agreement was not yet in
force.

" For example, in the agreements with the Republic of Korea (2013),
Colombia—Peru (2013), and EU-Central America (2013) there is explicit
reference to CSR instruments.

1 The EU, in its agreements with Georgia, the Republic of Moldova and
Ukraine (all 2014).
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Have CSR clauses heen applied
in practice?

While the inclusion of CSR references is still recent
and practical experiences are therefore limited, there are
some examples that give insights into the application of
these clauses.

Interestingly, regardless of the lack of inclusion of a
CSR provision in the agreement, CSR issues — and, in
particular, cooperative activities — have been dealt with
in the Transpacific Strategic Economic Partnership
Agreement (2006). For example, in 2014 a tripartite
workshop was held on CSR, with a particular emphasis

on achieving a better understanding of the ILO
MNE Declaration.”

Under the EU-Republic of Korea Free Trade Agreement
(2013) a close follow-up of CSR commitments has been
provided by the institutions established under the trade
and sustainable development chapter — most notably, in
the Committee on Trade and Sustainable Development,
the domestic advisory group in the respective countries
and the joint Civil Society Forum. Meetings in all these
forums have included discussions on CSR practices.

In addition, CSR has been identified as a potential
area for technical cooperation. Thus, multinational
enterprises operating in the EU and the Republic of
Korea are subject to joint surveillance in respect of
their compliance with the principles of the OECD
Guidelines, the UN Guiding Principles on Business
and Human Rights, the UN Global Compact, and ISO
26000 (CSF, 2014).

7" Lazo Grandi (2014).

What are the implications for governments
and the social partners?

CSR provisions are mainly directed at States. Thus,
by negotiating the inclusion of these provisions in
trade agreements, States can help to encourage respon-
sible business behaviour and enhance coherence in the

diverse field of CSR.

The inclusion even of relatively soft references to CSR
in the context of binding agreements could help to hold
States accountable for business compliance with CSR
provisions, through the implementation mechanisms
provided in the agreements.

Increased coherence in the adoption of CSR instru-
ments may have a direct impact on businesses” CSR
commitments and may trigger a race to the top."
Furthermore, the incorporation of CSR in trade agree-
ments is a strong acknowledgement of the role played by
businesses in promoting labour standards and improved
working conditions. Consequently, corporations might
be scrutinized by stakeholders and the wider public
through the implementation mechanisms provided in
the agreements. Enterprises could also benefit from
the cooperative projects on CSR to build their cap-
acities and to implement the initiatives adopted more
effectively. The combination of both CSR clauses
and labour provisions in trade agreements can also
strengthen concerted actions on decent work in global
supply chains.

Finally, workers’ organizations hold the potential to
play an important role in the activation of CSR clauses,
for instance through the implementation mechanisms
provided in the trade agreements. In addition, labour
advocates may combine advocacy on CSR with labour
rights and human rights.

"% Sabel et al (2000).
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CHAPTER 15

GOVERNANCE SPILLOVERS OF LABOUR PROVISIONS

IN FREE TRADE AGREEMENTS *

Summary

The labour provisions in trade agreements have both direct and indirect effects upon

governance. Policy-makers designed these provisions to improve the governance of
labour rights, but they may also have unanticipated side-effects. These provisions:

» empower workers and other citizens;

o facilitate a feedback loop between the government and its citizens on a broad

range of issues affecting trade;

» promote wage and income equality, which is conducive to development, social

stability and democracy;

o help policy-makers to better integrate labour rights with other public policies

(such as fiscal policy, anti-corruption policies, or criminal laws);

o help citizens and policy-makers gradually to improve governance, increase

productivity and advance social cohesion in the community.

What do we know about labour rights
provisions in trade agreements?

Labour rights provisions in trade agreements are
designed to improve labour rights governance and to
empower workers. But they can also affect governance
more broadly. In the absence of a specific, internation-
ally accepted definition of good governance, in this
chapter we use the definition formulated by the United
Nations Development Programme: “mechanisms,
processes and institutions through which citizens
and groups articulate their interests, exercise their
legal rights ... and mediate their differences”.! Good
governance follows the rule of law and is transparent,
responsive, equitable, effective and efficient.”

* Susan Ariel Aaronson, Elliott School of International Affairs,
George Washington University.

! Zainab (2016).
* UNESCAP (2009).

Here is how this process may play out. When country A
participates in a free trade agreement (FTA) with one or
more countries, country A’s policy-makers and citizens
know that policy-makers and citizens in their FTA
partner countries are watching their behaviour. Hence
trade agreements have a “sunshine effect”.’ Government
officials in country A are likely to improve their respect
for labour rights, because they know their counter-
parts are watching them closely. In addition, Canada,
the EU and the United States include language that
requires that citizens in their trade partner countries be
advised and educated about their labour rights under
law and have opportunities to comment on trade-re-
lated provisions.” In so doing, these trade agreements
help to empower individuals not just as workers, but as
citizens too.

* Asan example, Polaski (2006) notes that, with the Cambodia textile
agreements, “sunshine” was a form of leverage to ensure that the business
sector respected labour rights and the Government monitored labour rights
conditions.

4 See, for example, CAFTA-DR.
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Taken in sum, over time, these provisions can encourage
governments to create a feedback loop, involving the
public more in trade policy deliberations and in turn
facilitating greater accountability in labour rights
and other forms of governance.” Moreover, they can
facilitate worker—business cooperation and mutual
trust, which in turn will enhance economic per-
formance and productivity.®

The labour rights provisions in trade agreements can
create a virtuous circle of economic growth and govern-
ance. If workers are empowered and able to join unions,
over time managers and workers learn to develop shared
solutions to improving productivity and facilitating
stable growth. Businesses benefit from collective agree-
ments, as conditions are more predictable and account-
able. Society, as a whole, learns how to accommodate
conflicting interests through consultation and negotia-
tion.” Gradually, investors will take note of those States
that respect workers’ rights and will see that they can
be trusted to enforce property rights, uphold the rule
of law, and act in an even-handed, impartial manner.®

In this chapter, we focus on EU, Canadian and US
FTAs to examine whether and how labour rights provi-
sions improve governance. We examine only those
FTAs where the parties are treated as equals during
the implementation phase with reciprocal trade obli-
gations.” Thus, we do not include the EU economic
partnership agreements, which the EU defines as trade
and development agreements negotiated between the
EU and African, Caribbean and Pacific trade partners
engaged in regional economic integration processes.'’
We also did not examine EU association agreements
with countries in the Eastern Partnership. These agree-
ments comprise a broad range of issues, including
employment and social policy and the establishment of
a Deep and Comprehensive Free Trade Area between
the EU and the partner country.

° Rodrik (2016); Aaronson (2015b).

¢ Maskus (1997).

7 Sengenberger (2005).

¥ Kucera and Principi (2014); Kucera (2002).
’ Marx etal. (2016, p. 599).

' See: http://ec.curopa.eu/trade/policy/countries-and-regions/agreements/
index_en.htm [8 Nov. 2016]; and http://ec.curopa.eu/trade/policy/coun-
tries-and-regions/development/economic-partnerships/ [8 Nov. 2016].

Each of the three trade giants takes a different approach
to labour rights. The EU includes labour rights provi-
sions in the legally binding sustainable development
chapter, which also focuses on human rights and
governance. In this regard, labour rights are incor-
porated as part of a larger human rights good govern-
ance perspective. The EU did not include labour rights
language in all of its FTAs. However, Colombia and
Peru (2013), Republic of Korea (2015) and Ukraine
(2016) do include labour rights provisions." If the
Comprehensive Economic and Trade Agreement
between the EU and Canada is approved, it will also
have labour rights language.

These recent EU FTAs commit the parties to the ILO’s
Core Labour Standards, to the ratification of the ILO
fundamental Conventions, and to the effective imple-
mentation of all ratified Conventions. The parties to
the agreements also agree that: they will not use labour
standards for the purposes of disguised protectionism;
they will uphold their own existing domestic labour
laws; they will not waive or fail to effectively enforce
such laws to encourage trade or investment; and they
shall strive to ensure that their relevant laws and pol-
icies provide for and encourage high levels of labour
protection.'”” The EU agreements also require the
establishment of a joint committee comprising rep-
resentatives of the two parties who will oversee the
implementation of the chapter, accompanied by civil
society mechanisms of various types.” Finally, the EU
includes a dispute settlement mechanism in its trade
and sustainable development chapter. If the two parties
cannot find common ground on consultations, an inde-
pendent panel of experts will review the dispute.

The United States has FTAs with labour provisions
with 19 countries, the most recent of which came
into force in 2012 (Panama, Republic of Korea, and

""" See http://ec.curopa.cu/trade/policy/countries-and-regions/agreements/
[8 Nov. 2016].

'* Bartels (2013). See, for example, Art. 268, EU FTA with Colombia and
Peru. Some EU FTAs (for example EU-Korea) also include commitments
on effectively implementing the ILO Conventions that, respectively, the EU
Member States and the Republic of Korea have ratified. In some EU FTAs,
both parties also agree to make sustained efforts to the ratification of ILO
priority Conventions as well as other ILO Conventions classified by the ILO
as up-to-date Conventions.

" See the chapter 5 in this Handbook on involving social partners in trade
agreements 2016).
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Colombia). Canada has seven FTAs with labour rights
provisions in force, including the North American
Free Trade Agreement (NAFTA), one of which is
too recent to assess (Republic of Korea, 2015)."* In
contrast, the EU has just begun negotiating FTAs as
opposed to association agreements. Because the EU’s
FTAs are very new we have less information about the
effects of these provisions on governance than in the
case of Canadian or US FTAs with labour provisions.
As of this writing, the EU Parliament has approved
CETA and it is in the process of finalization in the
Canadian Parliament.

The United States, the EU and Canada have revised
their labour provisions over time, learning what works
and what does not, how to improve enforcement, and
how to empower workers. The United States has five
generations of approaches to these issues, although the
latest iteration was part of the Trans-Pacific Partnership
Agreement, " which the US withdrew from in January
2017." After 2005, the United States put labour provi-
sions at the core of the agreement, which required
parties to “effectively enforce their own labour laws”,
and included public education and participation provi-
sions. After 2007, the United States again revised its
approach and required parties to: adapt and maintain
fundamental labour rights; effectively enforce their
own labour laws; and not waive or derogate from laws
implementing fundamental labour rights. Signatories
can apply normal trade sanctions and dispute settle-
ment to all labour provisions.”

Until recently, the labour provisions in Canadian FTAs
were contained in side agreements. However, Canada’s
newest trade agreements (with the EU and the Republic
of Korea) include labour rights in a separate chapter.”
Canada’s labour rights chapters are legally binding.

' As of February 17, the EU Parliament has approved CETA, but the EU
member state parliaments must also approve it. http://ec.curopa.cu/trade/
policy/in-focus/ceta/

" US Department of Labor and the US Trade Representative (2015).

¢ The White House, Office of the Press Secretary, Presidential
Memorandum Regarding Withdrawal of the United States from

the Trans-Pacific Partnership Negotiations and Agreement
https://www.whitchouse.gov/the-press-office/2017/01/23/
presidential-memorandum-regarding-withdrawal-united-states-trans-pacific
"7 US Department of Labor and the US Trade Representative (2015, p. 49).
¥ Government of Canada, “Negotiating and Implementing International
Labor Cooperation Agreements” http://tinyurl.com/hwkkdps

Should a party not comply with these provisions, it
could be fined (after the completion of the specific pro-

cedures to that effect).

How effective are country
specific approaches for labour
rights and governance?

Scholars and policy-makers are just beginning to use
quantitative data sets to examine the effects of these
different approaches to labour provisions over time,
and also to compare different approaches. Thus, we
do not yet know if any of these approaches is generally
more effective than any other. We do know, however,
that they all want to reach the same goal - to help trade
partners uphold or improve the governance of labour
rights, and to empower workers.

Some scholars who have tried to compare these effects
using statistical data have hypothesized that govern-
ments such as those of the United States and Canada,
which focus on labour rights enforcement, will be
better able to get those FTA partners with inadequate
labour rights governance to monitor, enforce and invest
in labour rights.” They assert that a disincentive-based
approach is more likely to yield labour rights results.
This includes consultations, and if that does not yield
change, the ability to trigger trade disputes, sanctions
or fines to encourage compliance. These scholars also
note that, by focusing on enforcement, the deman-
deur countries signal that the protection of labour
rights is essential to building trust and cementing good
trade relations.

However, one can also argue that by focusing on labour
rights and not on other human rights, the United States
and Canada may, without intent, convey that certain
human rights are more important than other human
rights, or that human rights are divisible, which is not
how they are understood in international law. Hence,
the EU’s broader focus on human rights coherence,
sustainable development and enhanced governance
might yield better results over time for several reasons.

" Luce (2013); Dewan and Ronconi (2014).
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First, labour rights such as the right to work, freedom of
assembly, freedom of association, a ban on slave labour
and the right to fair remuneration, are also human
rights delineated in the Universal Declaration of
Human Rights.”” Moreover, these rights are important
to democracy. According to the Special Rapporteur on
the Rights to Freedom of Peaceful Assembly and of
Association, “freedom of peaceful assembly and asso-
ciation are foundational rights ... essential to human
dignity ... and democracy. They are the gateway to all
other rights.”*'

Second, by focusing on labour rights as part of broader
human rights language, EU policy-makers signal the
indivisibility and universality of human rights as well
as the close ties between the protection of human rights
and stable democratic governance. Hence, the EU may
be better able to convince its FTA partners to take a
more holistic approach to human rights and good
governance. In turn, one can argue that governments
that understand the indivisibility of human rights will
have more opportunities to learn how to govern human
rights, including labour rights.

It is not easy to protect, respect and remedy human
rights — it takes governance prowess. There are times
when governments must actively intervene in markets
(for example when workers are discriminated against)
and times when they should not intervene (for example
when workers practise freedom of association).”” As
government officials learn how to respect human
rights, including labour rights, they will build trust
among workers and businesses. Moreover, these states
will signal to their citizens that the process of labour
rights governance — and governance in general — is fair
and effective.”

** See UN Universal Declaration of Human Rights [9 Nov. 2016].
! Kiai (2016).
* Aaronson and Zimmerman (2007); Aaronson (2015a).

* Postnikov and Bastiaens (2014).

How might implementation
of labour provisions impact
on worker empowerment?

Governance spillovers may occur through worker
empowerment leading to sustainable growth, a more
productive economy and a more inclusive society.

While researchers tend to focus on the enforcement of
labour provisions, a few academics have focused their
attention on how these agreements may affect worker
empowerment. The United States, the EU and Canada
have developed provisions dedicated to increasing the
ability of workers to demand labour rights. With this
ability, workers can then influence labour rights govern-
ance. While all three include language creating consulta-
tive bodies to advise on labour rights, the United States
and the EU have specific language on public awareness
and education to build a demand for labour rights.

Since 2005, US agreements have included provisions
in the labour rights chapter related to procedural guar-
antees and public awareness. US policy-makers signifi-
cantly strengthened those provisions in the Dominican
Republic—Central America Free Trade Agreement
(CAFTA-DR) and later FTAs. The enhanced provi-
sions require parties to encourage public participation
in the development of labour rights policies. They also
require that all persons have “appropriate access to
tribunals”, that the “proceedings are fair, equitable, and
transparent ... open to the public”, give all parties the
right to seek review, “and, where warranted, correction
of final decisions”.

Moreover, “each Party shall promote public awareness
of its labour laws”, by educating the public about labour
rights and by ensuring that the public can obtain infor-
mation about labour rights.

Finally, the parties are encouraged to: “convene a new, or
consult an existing, national labour advisory or consul-
tative committee, comprising members of its public,
including representatives of its labour and business
organizations, to provide views on any issues related to
this Chapter”.** Taken in sum, these provisions could

** See CAFTA.

125

ad
-
=
©
pul
| ¢



126

‘ HANDBOOK ON ASSESSMENT OF LABOUR PROVISIONS IN TRADE AND INVESTMENT ARRANGEMENTS

empower workers (the demand side of labour rights)
through rules on public awareness, public participation
and due process rights.”

Canada also requires public awareness of labour laws
in its labour cooperation agreements. For example,
in the Canada-Panama agreement, the parties must
also inform the public about labour laws and allow
public comment.*

In the sustainable development chapters of EU FTAs,
each party is required to “consult domestic labour and
environment or sustainable development committees
or groups, or create such committees or groups when
they do not exist” (EU-Colombia and Peru trade
agreement, Article 281). The EU also includes language
mandating transparency. These provisions state that
when parties develop, introduce and implement any
measures aimed at protecting labour conditions that
affect trade between the parties, they must make these
measures public with due notice and public consult-
ation (EU-Republic of Korea Free Trade Agreement,
Article 13.9).

No one has yet done a study as to whether these provi-
sions and consultative bodies actually empower workers.
Nonetheless, in a 2016 study of trade and labour rights,
the ILO noted that “the impact of labour provisions
depends crucially on, first, the extent to which they
involve stakeholders, notably social partners such as
unions and NGOs”.”” Workers who are aware of their
rights and able to challenge executives and government
officials’ decisions are empowered. Over time, empow-
ered workers can promote greater income equality
through improved productivity and better share in
profits through wage increases. Some analysts argue
that this process can advance development, social cohe-
sion and democracy, and can ensure that more people
meet their potf:ntiall.28 Moreover, these provisions may
help to legitimize trade agreements and help them to
gain a base of public support.”

» US Department of Labor and the US Trade Representative (2015, p. 1).
* See Canada/Panama FTA, Art. 6 and 10.

¥ ILO (2016, pp. 7-8) this Handbook.

* Sengenberger (2005); Betcherman (2012).

* Aaronson and Zimmerman (2007, p. 173).

Is there evidence
of governance spillovers?

24 ; 2dy 2P '30
Emp()wcrmgguut ZUOV;(U"A

Since joining NAFTA, Mexican trade policy has
become more responsive to public concerns about
labour rights. For example, the Mexican Government,
long chided for its unwillingness to respect labour
rights, began to work internationally to protect its
citizens’ labour rights. In September 2009, Mexican
consulates attempted to educate Mexican guest workers
in the United States regarding their labour rights.”

In 2013, with help from US and Mexican civil society
groups, guest workers came together to form the Sinaloa
Temporary Workers’ Coalition to defend the rights
of guest workers in Mexico and abroad. In 2014, the
group complained to the Mexican Ministry of Labour
regarding recruitment fees. The Ministry investigated
and found 27 violations of the law, resulting in fines. In
this example, Mexicans held their government account-
able for violations of the law at home. The process
educated Mexican policy-makers about the situation
of Mexican guest workers in the United States and
empowered Mexican workers.”

Policy coberence: linking labour
and tax policies to improve
labour rights governance

Guatemala is one of the members of the US FTA
CAFTA-DR. The US Trade Representative and the
US Department of Labor noted issues in Guatemala
relating to labour rights and governance. Both agen-
cies recognized the need to link tax and labour rights
policies and to provide incentives to adherence. In
response, Guatemala published its Ministerial Accords.
These Accords created a public comment process as
part of the review of applications by export companies
for certain tax benefits, and they require rejection of

** Guest workers are individuals who have temporary permission to work in
another country.

' Aaronson and Zimmerman (2007).

* Eulick (2015).
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applications from companies that are found to have
violated labour laws. They also established a stream-
lined process to revoke the tax benefits for existing
beneficiaries that violate labour laws and to publish the
names of companies whose benefits are withdrawn. The
new regulations require the Guatemalean Ministry of
Labour to conduct annual inspections of all enterprises
receiving special tax benefits.”

Taken in sum, this strategy made labour rights a key
priority for the Guatemalean Government, inte-
grated it with trade and fiscal policy, and helped the
Government to become more accountable to its firms
and workers — an unanticipated governance spillover.

Policy coberence: linking
the criminal code and workers’ rights
in Colombia

Colombia has taken steps to reduce impunity and
to make it harder for anti-unionists to use violence,
including murder, against union officials.

In 2011, as specified in the action plan associated with
the US-Colombia FTA, the Colombian Congress
reformed the country’s criminal code, establishing
criminal penalties and possible imprisonment for
employers that undermine the right to organize and
bargain collectively, including by extending better
conditions to non-union workers through collective
pacts. The Colombian Government also enacted new
legal provisions and regulations in 2011 and 2013
to prohibit, and to punish with significant fines, the
misuse of cooperatives and other employment rela-
tionships that undermine workers’ rights. In 2011,
the Colombian Government increased the number
of labour inspectors from 424 to 718. In 2015, the
Colombian Constitutional Court strengthened the
ability of inspectors to investigate a lack of protection
for contingent workers.**

* US Department of Labor and the US Trade Representative (2015, p. 12).
*US Department of Labor and the US Trade Representative (2015,
pp- 22-23).

A recent study by Marx et al. (2016) found that,
although Colombia has “established a fairly robust legal
and institutional framework to protect labour rights,
compliance is problematic, because while the laws were
good, the government lacked capacity given the size of
the country and the magnitude of labour rights prob-
lems”.”> A more coherent approach, which links labour
rights and criminal law, could gradually yield better
labour rights governance and better results for workers.

Involving and empowering
civil society in FTA partners:
the EU takes a coordinated approach

EU policy-makers recognize that including labour
rights provisions in FTAs and providing capacity-
building assistance to trade partners are important
but not, on their own, sufficient to empower workers
and civil society. Some studies have asserted that
officials need to do more to empower citizens to
monitor their own governments’ labour rights obli-
gations in domestic law and in international agree-
ments — including trade agreements. These studies have
asserted that dialogue should not be just box-ticking,
but should include greater transparency and consult-
ation in rulc-making.36

The EU has been trying to respond to such concerns.
Since 2014, EU delegations abroad have been developing
country roadmaps to engage with local civil society and,
in so doing, to build up civil society in a broad range of
partner countries — irrespective of whether they have a
trade agreement in place with the EU or not. In coun-
tries such as Peru, this type of support could gradually
alter policy-makers” negative attitudes about unions and
about labour rights.”” Moreover, civil society groups
will gain a stake in the success of these provisions and
will carefully monitor and hold government to account.
In so doing, they will gain greater insights into how to
improve governance.

» Marx et al. (2016, p. 597).
3 Marx et al. (2016)
* Orbie and Van den Putte (2016, p. 35).
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Conclusion

Labour rights provisions may have unanticipated
spillovers. As policy-makers learn how to protect and
respect workers’ rights effectively, they are also learning
how to govern effectively and transparently and how
to respond to public comment. Likewise, workers
are learning to influence and trust their government.
Moreover, over time countries that learn to improve
labour rights governance are likely to build trust in
effective governance and to be better able to develop
solutions to complex problems.”

There is growing evidence that countries that protect
labour rights implicitly signal to traders and investors
that they are advantageous places to do business.
Governments that protect labour rights are likely
to attract investment over the long term and to reap
benefits in productivity and growth. After all, through
their ideas and hard work, people are the principal
wealth of nations.”

* Sengenberger (2005).
* Aaronson and Zimmerman (2007, pp. 193-196).
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