UNITED NATIONS NATIONS UNIES

. RESTRICTED
AND ECONOMIQUE 15 August 1947
‘SOCV\L COUNCIL ET SOCIAL ORIGINAL : ENGLISH

SECO OF THE PREPARATORY COMMITTEE OF THE
UNITED NATIONS CONFERENCE ON TRADE AND EMPLOYMENT .

TARIFF AGREEMENT COMMITTEE

It was proposed at the close of the third meeting of the
Committee that consideration should be given at the next
meeting to the amendments which have been submitted by
Delegations to Part III of the General Agrecement on Tariffs
and Trade; and that an annotated agenda should be distributed
in anticipation of that meeting.

However, it appears as if the work of tﬁe Committee
would be greatly expedited if a decision wefe feached on the
fundamental issues which have arisen in the course of the
general debate on the General Agreemént, before passing on to

the detailed consideration of the text of the Agreement.

" Previous agreement on these questions, if only provisional,

would permit work on detailed matters to progress rapldly and
sqtisfaétorily. The alternative to this procedure would con-

sist of settling these basic points of substance in the course

of debate cn individual amendments and Such a method might lead

to a good deal of repetitious argument.

Consequently, it isAproposed that the Committee should
initially discuss and reach tentative agreement on the seven
items which appear below, before péssing on to consider amend-
ments to thé braft Agreement. The commentary appearing under’

each heading is intended to facilitate discussion.
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Submission of the Agreement to the Economic and Social
Council for approval.

In document E/PC/T/W/274%, the Czechoslovak Delegation

states that the conclusion of a General Agreecment on

Tariffs and Trade is not included in the terms of reference

established in the Resolution creating the Preparatory
Committee and that the conclusion of the Agreement
represents action taken outside the Economic and Social
Council of the United Nations. It is added that the
purpose of the Agreement is to give an example to other
countries in respect of the lowering of tariffs and the
reduction of preferential_treatmentg_this is only
provisional action, which will have to be merged with
the I.T.O, on its creation as, otherwise, conflicting
action arising from the existence of two parallel bodies
might occur.

The Czechoslovak Delegation therefore suggests that:

(a) the Agreement should be submitted to the Economie
and Social Council befqre being put inﬁo force so as to
make sure that there will be nothing in the Agreement
which would conflict with the policies of the _
United Natiohs generally and the Economi¢ and Social
Couiicil specially (see amendments proposed to

Article XXIV (4) in documents E/PC/T/W/27% and
E/PC/T/W/285) 3
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(b) the Agreement to be limited so as to enable its
F earllest liquidation and transfer of functions of its

Committee on the setting up of the 1.T.O.

Other consequential Czechoslovak amendments introduced in
the light of the Delegation's views on the relationship between i
the Agreement and the Economic and Social Council, appear in |
Document E/PC/T/W/27% (Articles XXIIL (2), XXIV (3a), XXIV (3b) |
and XXXI). |
As the Agreemeit could not be signed at Genceva if this
proposal were adopted, the Czechoslovak Delegation has
sugzested that a Protocol should be signed herc whereby the
signatories would undertake to put the tariffi reductions into
force according to their constitultiocnal laws.

The United Xingdom Delegation has pointed out that the

! ‘Economic and Social Council (which is awarc of the contents of
the Resolution regarding the Tariff Necgotliations approved at
the First Session) has not requested that the Agrcement be
submitted to it and therefore it would appear as if it is in
agreement with the procedure being fcllowed by the Preparatory
Committee.

The Committee should therefore decide whether the point
raised py the Czechoslovek Delegetion in regard to the fconomic
and Social Council is valid and - if so - what action should
be takcrn.

2¢ piznificance of signature of the Azresment at Geneva.

TS ARG S A«

(2) The Avstralian Delegation has expressed doubt as to
the significance of signature, which it understands implies the
commitment by Governments to introduce ultimately the Agreement
to Parliament with the Governments' support. It has suggested
that the tert of the Agrcement should be authenticated through

initialling at Goneva and that a time and place should be fixed



http://SJj5nif4.caj.1ce

E/PC/T/W/301
page 4 ;

for the signature of the Agreement, which would imply the
undertakings which it attaches to signéture. The Australian:
amendment to Article XXXII, Paragraph 2, contained in
document E/PC/T/W/277,'incorporates the view that the time
and place of signature should be left open for the present.

The Brazilian, Norwegian, Indian and New Zealand Delega-
tions appear to bé in general agrecment with the Austrélian
view, _ -

In document E/PC/T/W/271, the United States Delegation
proposes an amendment to Article XXXITI, intended ﬁo meeﬁ

the difficulties cited by the Australian Delegation in

- connection with signature of the Agreecment. According to

this re-draft, the fact that the name of a country appears
in the 1list of those which intend to give brovisional
application, does not reprcsent alcommitment in itself,
because provisional application would be contingent upon the
signatures of all such Governments becominz effective by

a certain date. The Delegation of Australia (and any |
other Delegation which finds itself in the same situation)

would attach a reservation to its signature, to the effect

‘that the signature would become ecffective when its

Governmentvgave‘written notice to that effect to the
Sccretary General of the United Nations. \

After consulting the Legal Adviser, the Secretariat
wishes to convey to Delegétions its understanding that
in the process of signaturc followed by acceptance,
signaturc merely serves to establish the text of the
document. It has no binding force upon the Governmenté

rcepresented by the Deolegates who sign, except that it means
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that those Governments have agreed the authenticity
of the text. On the present draft of the Agreement,
it has a binding effect only in respect of Governments
mentioned in paragraph 1 of Article XXXII, who thereby
commit themselves to the provisional application of the
Agreement.

This legal interpretation appears to do away
with a number of the doubts that have been expressed
hereto. . However, any Delegation that wishes to do

so, can protect its position further by signing "ad

referendum”". For example, the South African Delegation

has stated that it will sign or initial the Agreement

at Geneva "ad referendum" so as to give its Government
time to study the Agreement.

(b) The Syro-Lebanese Delegation has pointe -
ed out its understanding that signature of the
Agreement will not constitute an obstacle to the
Freedom of discussion of the Charter at the warld.
Conferehcé on the part of the two countries which it
representsf It would be useful for the Committee to
reach an understanding in this connection.

3. Tentative Timetable of developmentsg..

Delegations have referred on a number of occaslons

to the probable developments that will take place over
the next year. It may be helpful if the following

time-table is taken as a basis for discussion:
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Signature of the General Agreement

on Tariffs and Trade

(after review of results of
negotiations from 10 to 30
September)

Simultaneous public announcement

of the full Text of the General

Agreement

Opening of the World Trade

Conference

Entry into force of the General

.Agreement through provisional

application

Termination of‘the World Trade -

Conference

Entry into force of the General
Agreement on Tariffs and Trade

through ratification

Ratification of the Charter
of the International Trade

Organization

September 30, 1947,

November 15, 1947

November 21, 1947

December 15, 1947

January 15, 1948

April/June 1948




Y. Provisional application of the Agreement
(a) The following Delegations have indicated that they

be taken by executive action)

(i) Belgium-Luxemburg:
(11) Canada;
(11i) France;
(iv) Netherlands;

(v) United States:

earlier than January lst.

E/PC/T/W/273, in its proposals on the procedure

provisionally the tariff reductions and those
Articles which are directly concerned with
Customs and Customs formalities, but the rest

of .the Agreement could not be put into force

Czechoslovak Parliament,

are in a position to give provisional application to the
Agreement: (provisional application is interpreted as

meaning that action in accordance with Article XXXII can

(vi) DUnited Kingdom (This Delesation feels that it would have
difficulty in puttine the Schedules into effect

for the provisional application of the Agreement,
“that the Gov rnments which are able to give
-provisional application to the Agreement, should
give notice by a certain date of their intention
to effect provisional application as from a
second specified later date).
(vii) Australia (provided signatures are affixed to
the Agreement about the-middle of November).
(viii) Czechoslovakia would be able to put into force

before a decision on 1t had been taken by the

E/PC/T/W/301 .
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It suggests in document
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(b) ‘The foilowing Delegations have stated that their
Governments cannot effect onrovisional anplicetion:

(1) Norway (it is very unlikely that it will be
possible for, first, the Government and,
secondly, Parliament to take any decision on
whetﬁer or not Norway is in a position to
put the Agreement into force, until the end
of November, Consequently, November 21st
would probably be the earliest date on which
the General Agrecment could‘be signed and put
into effeect. However, Parliament might

nrefer to wait for the end of the World

Conference before teking' a decision on the
General Agreement, in the light of the findings
of the Conference on the Charter).

- (11) New Zealand (like Norway, cannot make the

Agrecment effective, even'provisionally,'until
ratified by Parliament. The date on which New
Zealand might zive application would be dependent
on whether, at the time of publication,
Parliament was in Session and was able to pass
the necessary legislation).

(iii) Southvgfrica (the country's legislation
requirecs ratification wherever duties are
below the intermediate column of the tariff,

and, as numerous reductions have been agreed

below the intermediate column, the Agreement
would have to be ratified by Parliament
before being brought into force. Parliament

generally meets in January).

]
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(iv) Southern Rhodesia (It is expected that the Agree- |

ment would be submitted to Parliament in January, §

1948, and, if approved, could probably be put into
force shortly afterwards).

(v) Cuba (The Agreerient as a vwhole must be ratified
by the Upper House, and tariff changes st be
approved by the Government, The Cuban Government
will do 1ts best to speed up the procedure, but
it cannot commit 1tself to any fixed date to put

the Agreement into force).

Out of the 13 countries mentioned above, 8 are able to, effect

provisional application. Delegations will have to reach a
declsion on provisional application in the light of the total %
number of Governments that are able to effect it. |

5. Inclusion in the Agreement of the Articles of the Charter which

are reproduced in Part II.
The Delegations of the United States, Netherlands and Belgium

have stated that they consider Part II to be an essential part of
the General Agreement.

However, in document E/PC/T/W/272, the Norweglan Delegation
points out that if signatories to the Agreement were to accept
esgential parts of the Charter, they would limit their freedom
of action at the World Conference and would be unable to give
due weight to the consicdcrations advanced by other countries at
the Conference. It adds that the Economic and Social Counéil's
Resolution of February 18, 1946, limited the Preparatory Com-
nittee's task in respect of‘the-Charter to the subnission of a

draft COnvgntion for the World Conference.
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The Norwegian Delegation proposes that Part II be
deleted, It therefore suggests in document E/PC/T/W/272
the deletion of Article XXVII, basing itself on the fact
that as Part II should be omitted, no provisions on.amendments
are required; all amendments should be unanimous and it does
not appear necessary to include an express ruling to that
effect. On Article XXXII, the Norwegian Delegation states
that 1f Part II is left out, there is no need to distinguish
between the definiti#e and provisional entry into force of
the Agreenent, as the Agreement would be conditional on th9
creation of the I.T.O.

The Australian Delegation proposes in docunent
E/PC/T/W/277 that Article XXII (Article 38 of the Charter)
be transferred from Part IIT to Part II.

It should be pointed out that a decision on whether
Part II should remain in the General Agreement, is closely

related with Item 6 below.

7

o. Effect of the Charter on the Agreement upon the entry

into force of the forner.

As now drafted, the Agreement provides in Article XXVII(1)
that Part II, in whole or in part, shall be superseded by the
Charter if:

(a) two-thirds of the contracting parties so wish
it, and
(b) all of the contracting partiecs have becone

Menbers of I.T.O.,.
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However, the following Delegaﬁions feel that super- v
seassion should operate automatically on the entry into |
force of the Charﬁer; - ' |

(1) The’Délegation of Australia feels thet | :W
the replacenent of the General Articles |
of the Agrcement by the Charter ought
to bc automatic unless thers is good
reason to the contrary. The possible
need for the Agreement to be so con-
structed as to stand on its own feet,
should it bé necessary, should not be
permitted to prejudice in any way the
'ppssibilities of success of the Charter.
In docuﬁent E/PC/T/W/277, the Australian
Delegation proposes that Article XXVII,
paragraph 1, be amended so that on the
corting into force of the Charter, Part
IT of thc Agrceement shall be super-

~ scded by the Charter as among thosc
contracting parties who have accepted
the Charter. -

As explained by the Australian: Delegation, this
amendiient is designed:

(a) to make 1t automatic that the provisions of
the Charter replace the relevant parts of the

Agreement;

(b) to avoid the situation created by the present
draft under which, in the event of any oonu'a.ct:mg‘ perty failing
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i
% ' to join the I.T.0., the remaining parties are obliged to
worl under both the Charter and the General Azreement,

whose provisions may differ significantly.

(1) The Chilcan Delegation fecls that logi-

cally any modification to the Charter
should later be transferrod also to the
Agreement. This view applies to Part II
as well as to Articles I aﬁd XXII of the
Agrecment. -

(i4l) The Brazilian Delogation feecls that if
the Agreenent and Chartor were to co-
exist and wére fundamentally difﬁerent,
substantipl difficulties would arise in
sceuring parliamentary ratification of
two different texts.

(iv) In document E/PC/T/W/272, the Norwegian
Dclegation states that thé Agrecment
should rectain the character of a nulti-
lateral Tariff Agreement. It proposcs
that Article XXVIII Should be redrafted
so as to incorporate the following
concepts:.

a) If the I.T.O. is not set up,
partics to the Agrecient should

be able to withdraw on short

notice after the World Conference.
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(b) If the I,T.O0. is set up, the signatories
to the Agreement must join it within a
short period, o6r withdraw frcm thc Agree-
ment unless unanimously permitted to

continue,

J(v) The Czechoslovak Delegation considers that paragraphs
p 3 ahd 2 of Article ¥XVII should be deleted, Farts I and II of
the Agreement should cease toche effective automatically as
soon as I.7,0, i= estc™lished. s regards Article XXVIII,
this Delegation feels that countries should be free to withdraw

from the Agréeement at any time, because otherwise they would

run thoe risk of having to apply two different instruments, the

Agreement ard the Charter, (see document E//PC/T/W/274).

(vi) The Svro-Lebhancse Delegation is agreeable in principle

to the inclusion in the Agreement of Part II, provided that

Part II shall be automaticélly replaced by the equivalent
provisions of the Charter (document E/PC/T/W/291).

In addition, the French Delegation will not seek
parlliamentary approval of the Agreemént until after the World ‘
Conference because of the possible éomplications that would
arise in presenting two different texts dealing with the same |
sv. et to Parliament within a short pericd,

However, other Delegations hold different views on the
Cguostion, For example:

(1) The Indian Délegation.considers that Part II

o? {he Agreement shculd not be replaced by the Charter

miecs all contracting parties accept the Chavter,
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In document E/PC/T/W/278, the Indian Delegation
proposes that Article XXVII, paragraph 1, be
amended so that if a majority of the contract-
ing parties (instead of two-thirds, as in the
present text) so wish it, Part II, in whole or
in part, shall be superseded by the Chartcer.
" (11) The Belgian Delegation fecls that the
. provisions of the Charter could replace the
equivalent ones in the Agreement on condition
that they were similar and did not afford less
protection than the ones in the Agrcement;
automatic replacement of Part II by the Charter
is unaccgptable because 1t means subscribing to
an unknown text., There should be no objection
to Part II being different from the Charter
provided it were not inconsistent therewith,
The Delegations favourine the supersession of the
Agreement by the Charter have made the following proposals on
the functions of the Committee established under the Agreement:

(11 In document E/PC/T/W/277, the Australian

Delegation proposes an amendment to
Article XXIII, paragraph 7, whereby the
functions of giving effect to the
provisions of the Agreement would be
automatically transferred to the I,T.O,
on its establishment.
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(11) 1In document E/PC/T/W/272 the Norwegian
Delegation proposes that paragraph 7 of
Article XXIII be deleted because when the

I.T.0. starts functioning, the functlions of
the Committee set up by the Agreement should

be taken over by the I.T,O. i

(11i) The Czechoslovak Delegation has submitted an |

amendment to Article XXIII, paragraph 7 (docu- S
ment E/PC/T/W/274) to the effect that its |
second part should be deleted because as soon
as I.T.0. is established, the meetings of the S i
Committee set up under the Agreement should

cease automatically and its functions should be
transferred to I.T.0. Further, in document
E/PC/T/W/285, 1t proposes the deletion of

paragraphs 1,2,3,4,5 and 6 of Article XXIII and

of Article XXVII,

It should be noted that a number of reservatlons have been
made by Delegations to Articles of the Charter which are
reproduced in the Agreement. This appears to be a funda-
mental consideration in :eaching a decision régarding the
effect that the Charter is to have on the Agreement, because
whatever solution 1s found must enable Delegations to sign
the Agreement ig_gplﬁgmqﬁ thelr jresent reservacions to

certaln Articles of the Charter.

implementation of Charter provisions in additiop to those

appearing in Part II of the Agreement.
This matter 1s dealt with at present in the Protocol,

which it is proposed should be signed at the same time as the

General Agreement. The undertaking on the part of the

signatorles to apply the principles of the Charter, is
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However, the following three points have now arisen:

(a) Proposal to delete the undertaking to observe

the principles of the Charter.

(i) The Norwegian Delegation considers that
the Protocol should be deleted vhilst certain
of its clauses can be transferred to the
Preamble, if necessary. The Norwegian Delega-
tion feels that the present draft represents
too binding a commitment to the prinéiples of
the Draft Charter, in view of the need to avoid
hampering the freedom of action of Delegations
at the World Conference,

(ii) The Czechoslovak Delegation proposes the

deletion of thc undertaking in the Protocol to
observe to the fullest extent of the authority
of each Governmént, the principles of the Draft
Charter (see proposals in documents E/PC/T/W/274
and E/PC/T/W/285).

(b) Inclusion_of the entire Charter_in the Agreement.

The Australian Delegation wishes the Schedules

and the Charter as a whole to be dealt with and adopted
simultaneously. It would prefer Fhe Agreement to
contain all of the Charter in its present form, on the
understanding that when the Charter is finally
appro&ed, it will replace the General'Articles of the
Agreement. ’
(¢) Effect of inclusion of Charter provisions in_the
Agreement on the freedom of action of Delegations
in respect of reservations to the Charter,

The Syro-Lebanese Delegation is agreeable to
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the terms of the Protocol, provided it will not
requlire the application on their part of
principles of the Charter to which they have
lodged reservations (document E/PC/T/W/291).




