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CHAIRMAN: The meeting is called to order. ﬁ

We were discussing yesterday the question of the new
pa}agraph 2 of Article 37, and we had some exchange of views
with regard to a point in the proposed text, namely, whether the
words "July 1lst 194S" should be replaced by a later date.

The United States Delegate proposed 1lst January 1951. The
Norwegian représentative proposed 1lst March 1952. After having
heard the suggestion of the United States Delegate, supported
by the United Kingdom Delegate, the Norwegian Delegate proposed
as &8 solution the intermediate date of 1lst July 1951.

Does any Délegate wish to pursue this discussion?

The Delcgate of Norway.

Mr. J. MEIANDER (Norway): Mr. Chairmap, the Norwegilan
Delegation has considered this problem, and we have come to the
conclusion that in order to riosch unanimous agreement on this

sub Ject, we would agree to 1lst January 1951 as suggested by the

United Siates.

CHAIRMAN: May I take it that we are all in agreement with

adopting that date - 1lst Janugary 19517
Any objection? It is agreed.

We have not, however, considered as yet the rest of}the
proposed text of paragraph 2 of Article 37. I read it carefully,
and it is really a transcript of the former Article 25(2)(a) and
I do not think therc is any reason for us to try to improve the
draft presented by the Secretariat; but I wuld like to kmow

whether any Delegates have any re-drafting proposal to make.

Mr. R.J. SHACKLE (United Kingdom): Mr. Chairman, I have
one point I would like to raise. I observe that this has been

carried as & new paragrapk 2, and in conseqﬁence does not

]
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fall within the preambular sentence that comes at the béginning
of Article 37 as at present drafted, namely, the words "Subject
to the requirementthat such measures are not applied in a manner
which would constitute a means of arbitrary or unjustifiable
discrimination between countries where the samé cond it ions
prevail, or a disguised restriction on international trade™
Well, I “o not sece that there is any point in removing this
new paragraph from the scope, so to speak, of these qualifying
introductory words, and I would like to suggest that this should
be incorporated in the general list of exceptions, so that it
will fall within the effectiveness of the preambls. I ¢35 not
think there can be any qualm or objection to those words
applying to thie new except ion. On the contrary, I think it is
desirable that they should apply. They merely rule out
"arbitrary or wnjustifiable discriminstior and ‘disguised
restrictiom on international trade and I presume nothing wh ich
is intended at the present time under this new "a™, "b" and "e"
‘would fall within those condemnations in any ecircumstances, so
I see no reason why they should not just form & part of the

Article as now drafted.
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CHAIRMLN: There seems to be a feeling that these new itema
under Article 37 are of # different character from the other items
of that Article. Even if, in order to meet the wishes of the United
Kingdom representative, the exceptions are included, we shall still

need & new sub-paragraph to contain the new clauses.

Mr. J.MELANDER  (Norway): I was Just going to make the game

propoéal.

CHAIRMAN : May I ask vhether delegates are in agreement with
the suggestion to allow the introduction to Lrticle 37 to cover also

the points of the new clauses?

L4

Mr, C.E, MORTON (4ustralia): I would propose that the clauses

8imply be added, unless there are some very extensive word changes.

Mr. J.M. LEDDY (United States): I think this question could dve
hgndled by making sub-paragraphs (a) etc. the finael paregraphs of
Article 37, and then have a second paragraph; "lMzasures instituted

or maintained ... which are inconsistent...." etc.
CHAIRMAN: Without separating it into two peragraphs?

Mr. J.M. LEDDY (United States): I do not know whether it would
be neceseary to have two paragraphs; it might be that the finzsl form
would be in one paragraph.

CHAIRMAN: I wonder what other delecgates feel about thet.
It would simply mear adding, after the list, three more items teken
from the Seoretariat drafih.

I would =24d that I myself do not feel very happy about that
solution becauss we must remembsr that these three new items have
an explanatory text attached to them: '"Mcasures instituted.eees. "

and that explanation covers only these three new items. I thercfore
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8till feel that a more elegant solution wuld be to divide the Article

into two paragraphs under the same heading.

Mr. P.J. SHACKLE (United Kingdom): That could be achieved by
meking two perts of the list, part 1 beginning with Me) ngecessary b
protect public morals” and the second part of the list beginnihg
"{a) Begential &istritution. "

1 CHAIRMAN : I d1d4 not guite cateh that.

Mr, R,J. SHACKLE {United Kingdom): My proposal was that the
1ligt which now is Just one single list would become a list in two
parts; Part I beginning "(e) Necessary to p%otect public morals; "
and the second part of'thé list beginning "(a) Essential distribu-
tion." We could then wind up that paragraph with the measures
mentiéned in Pert 2 of the list .
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CHLIRMAN: Thst is exaotly what I myself had in view,
and the Members of the Sub-Committee on srticle 15, at any

rate those who are present,Awill agree tc that solution,

48 there are no cbjecticns I take it that we agree to that
arrengement,

fnd then, in order to have them in formal order, I must ask
explicitly whether there is any further objection <n the text
prepared by the Secretariat of this paragraph (2) ~f Lrticle 37,

The Delegate of France,

Mr, ROUX (Frence) (Interpretaticn): Mr. Cheirran, I have s

correction to prcpose: tc sub-paragreph (b) of this new Text.

We resd now the Document submitted by the Secretariat - (b),
"esgential to the_maintenanee cf the legislaticn cn prics eontrol,wetec,
We had = discussién on this question in the Sub-Committee and we
suggested thet it was n-t necessary to kecp in the words “maintena“cé
of the 16giélation", and we pointed ocut the fact that they were

nct included in the English Text, and it was deoided to adopt more
simple wording, say, "essential to the price oontrol established

in the perticular countries",

The Text now before us should now be corrsct, in accordance

with the deeision of the Sub-Comnittee,  Thank you, Mr, Chaimman,

Mr. BLYER (Czechoslovekia): Should we tzke Lt that the
Text of peragravh (2) should be the seme as it is in the wok ing
paper 245 ~ that means thet the General Preamble tc Lrticle 37

would not refer at 211 %> this Text?

CHLIR'L.N: I can inform the Delegate -f Czechoslcovekie
thet at the boginning °f ~ur meeting we discussed this questicn
and agreed thet +the ccneclide=ticn of srticle 37 should apply to

this new process as well, and that the previ-us sub-parcgraphs °f
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article 37 will be stertei by a number 1, and these three sﬁb-
paragraphs, number 2.

We ncw pass on tc the next number -n my .genda. Thet is
e communication frem the Sub-Committee on irticles 25 end 27,

That communicaticn is inccrporated in the prop:sal by the
Czechoslcvek Velcegoticn ¢ cnbained in Dooument W/252, Revision 1.

It is 2 guestion <f transferring sub-paragraph (f) of
articless: 2 %o ~rticle 37. That sub-parsgreph (f) is in the
New York Text: "Impcrt and export prohibitions or restrictions
on privete trade f:r the purpcse of sstaliishing a new, or
maintaining an existing, monopoly of trede for = stete-trading
enterprise operated unler Lrbicles 31, 32 or 33,7
These prohibiticng should be excepted from the wrticle on
Quantitetive Restricti-ns,

Now the Sub-Committes on article 25 proposes that that
stipulation be transferred t~ w«rticle 37, and the Delegete of
Czechoslcoveckie has been kind encugh to present 2 Draft for the new
sub-paregraph, {(g). | |

You heve slready had a discussion on Document,282, Revision 1,
Is there any objection tc the «raft ccntained in that Document?

The Delegate of the United States.

Mr., LEDDY (United States): The Delegaticn of Ozechoslovakise
has proposed two pepers, one 2952 and the other 253, Revisicn 1.

In 252, the exceptlion reads as follows: "Necessary to secure
compliance with laws or reguletions which are not inconsistent
with the prcvisions of Chepter V",

In 252, Revieion 1, the phrase is: "Necessary to asecure
compliance with such lews or reguk tions as those relating tc the
enforeement of state tracing monopclies 7pe rated under hLrticles 31,
32 and 33 " (etceters) "and others which are not inconsistent

with the provisicns of Chapter V".
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I think thet the implication of the draft I last read is that
enything releting to the enforcement of State-trading monopolilss ‘
or customs regulations, the protection of patents, etc, - even
though those regulations arc inconsistent with the provisions
of Chapter V - would be permitted =nd I think that construction
is not possible under the dr=aft put forward by Czechoslovakia
in W. 252, S0 we would prefsr the first draft put forward by H
the Czechoslovak Dclesgation, We think it is more accurate |

and precisecs
CHAIRMAN: . The Dolegate of Czechoslovzkia.

Mr, B.J.BAYER (Czechoslovskia): Mr. Cheirman, since it
was decided in the Sub-committee on Articlecs 25 and 27 to
transfor this sub-parsgraph to Article 37, e=nd sincé the Sub-
committes decided not to draft the tsxt, we looksd at the
corresponding sub-paragraph of Articls 37, that“is, sub-parzgraph
(g), and, as the Delegates have observed, we have used exactly
the seme text as is containsd in sub-paragraph (g).

The diffsrence to which Mr, Leddy is referring, between
Documonts W.252 =nd W.252, Revision 1., is that 7,252, Revision 1,
also refers to Article 33, wheroes in the former document we
somehow omitted the resfsrence to Article 33, We wanted to use
- practically the same words as in Article 25, Paregreph 2 %f)
by transferring then to Article 37 and we did not enlarge the
substance, sinne the refé*cnce.to Article 33 was mesde in Article
25, Peregraph 2 (f) as well.

The second difference betweenvv.zsz and W.252, Revision 1.
is the somewhat changed osrder 2f the words, W.z252 begins
with: "which ere not inconsistcnt with ths provisions of Chapter V.*
These words ere used a2t the end of the sugzcsted sub-paragraph (g)

in W,252, Rovision 1,




$

®/PC/T/A/PV/33

CZATRMAN: The Delegete of the United Kingdom,

Mr. R.J.SHACKLE (United Kingdom):  Mr. Chairmen, as a
matter of languagse and drafting, I, too, would definitely
prefer the original vsrsion of W.2528 to the rcvised forma
Ths revised form; it seems to me, has seversl difficulties
in it; 'T would like %o draw attention in particulsr to the
words "end others™ in fhe last linc but two. It is ndot
at all clear whother Mothers" rofsrs b9 laws, monopolics, or
regulations, whereas thet would not arise under the originsl
draft, B

As regards the difference in the wording introducdhg
J Article 33, . nﬁthin the'originel draft, I would like to
' sugzest that cauld bs sasily dealt with by rsferring, ﬁot to
particular Articles, but to Seciion E éf this Chapter, whioh
is the State-trading section. At prescnt we do not know
whether there will be a2 separate article or not,. If we
refer to Sectisn E of this Chapter, we shall have cohversd that
point by_the whole of thc contents of the Stave-trading
section, whatcver they may bs. I would like to suggest,
therefore, that we adopt the text of W.252 with thet amendment,

31 and 3
namely, to delste the words in the fifth line, referring to. Articles/

and write in 'Section & of this Chapter” instead,
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CHAIRMAN: Is this proposal satisfactory to the Céechoslovakiam
Delegate? It will then incorporate Article 33, if in fact there is
en Article 530 .

Mr. B.J. BAYER (Czechoslovakia): I an soarry that we produced
two drafts. We would have saved some time in the discussion if we
had not omitted the reference to Article 33, That was the reason
why we put the Revision I. I can agree with the suggestion nade by
Mr. Shackle to substitute the reference to Articles 31, 32 and 33 by
a reference to the particular section, end with regard to 1he text,

I would like to say that we have?gg intonsion of changing the
substance, I would still think that we have not achiesved any change
of substance by chenging the order of the words as they are in
Ravisiin I. I may speoially'point out that, if you look at the old
Sﬁb~paragraph (g), you will find the words "such as" - literally

"such as". That means that the enumeration of the exanples there,

which we preserve in our draft, are only deronstrative. If we use,

| at the end of our draft, Revision I)=nd others which are not
1nconsiétenv'we only say what is said in the old (g), that there are
some other measures dbr provisions which are consistent in the Charter,
'{ wi thout being expliditly mentioned in (g) that they are being covered
| by Article 37.

CHATRMAN : I am glaé that the Czechoslovekian Delegate accepts

the re-draft of the United Kingdon, to replace "articles 31, 32 and 33"
with '‘Section B of that Chapter.t 4is to the rest of the problem of

drafting, as the Czechoslovakian Delegate said that no elteration

of substance was intended, and the reason why the second draft was sub-
ritted sinply was to get article 33 mentioned, I take it that he has
no objection to stending by his first original draft. I quite agreo
that his second draft ecm be read in such a way thet there sha 1 not
be ény misunderstanding, but on the other hand, it is neverthesloss an

open question whether people who have not followcd the devclopment
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mey misunderstand this, so I think it 1s better to stand by the

first draft.

Mr. C.E. MORTON (Austrelia): Mr. Ohairmen, the original text
3'7(g) referred to measures necessary to secure compliance with laws

or regulations such as those relating to customs enforcement. Eahh

of the texts of W/262, original and revised, now refers only to

oustoms regulations, I should suggest that we strike out the

words "customs regulations" appsearing in the sixth line of the
original text (W/252), and add the words in the fourth line "customs
enforcement " after "those relating to", making it read: "those
relating to customs enforecement, enforcement of state treding
monopolies ete." In this way we shall revert to the original text

of Article 37(g).

/
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CHAIRMAN: The text will, after the iustralian proposal,
~read "Necessary to secﬁre cormpliance with laws of regulations
which ére not inconsistent witu the provisions of éhapter V, such
as, those relating to customs enforcement, enforcezent of étate

| trading monopolies operzted under Section E of that Chapter, the
protection of patents trade marks and copyrights, and the
prevention of @eqept}ve practices™, May I tek'e it that Delegates
agreé to this text?_
~ The Deleg.iv of New.Zeuland.

MR. J.P.D. JOHNSEN (New Zealand): " Yr. Chairman, I just want
to call attention to one point in connection with the use of the
words "gtate frading mohopolies" in relation to Section E.

48 you know, New Zealand hés an améndmént iﬂ connection with
article 33 which relates to a system of completé state 6ontrol of
external trade not ooyxered by the term "state monopoly™. We hope,
of course, that that amendment might benaccepted. Wé would
sugéest that, in order to cover any procedures that night be
epproved within this particular Ssction, the word "procedures"
might be used in substitution for the words "state trading momopolies.

I 40 not think the words "state trading monopolies™are necessary in

| the context.
®

CHLIRMAN: You have heard the proposal to replace the three
words "state trading monopolies' with "procedures" to read "the

enfoicement of proceiures operated under Section E of that Chapter™,

The Delegate for the United States. .

MR, Jal» LEDDY (United States): The first thing that I think
we should remember is that these examples given under sub=-paragraph
(g) are, in fact, only examples, thet is, if any law or regulation

is consistent with Chapter V, then any uesasure which is necessary
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for the enforcement of fhat law is taken care of here,

Now, the sole reason for mentioning state trading monopolies
specifically here was that, in the case of a monopoly, the
enforoement of that monopoly depéends upon a prohibition against
private trade, and in oréer to make it perfectly clear to certain
Delegates that that was pérmitted, state trading monopolies was
inserted ag ons of the examples. I think that we need not make
any change in sub-paragraph (g) to accomodate anything which might
be Gone by way df an ansendrment to Articls 33, such as wae suggesved
by Mr. Johnsen. If the contingency should arise, it is a little
different and if the amendment proposed to isrticle 33 should be
adopted and the sub-committee dealing with the problem considers
that sone :urther amenément is necessary to this Airtiscle, then they
can come back to it, but I do not think that we should more or less

anticipate the adoption of aun amendment which has not yet been

adopted.

CHAIH AN I would like to ask the rspresentative of
New Zealand whether he feels very strongly about his suggestion to

replace "state trading monopolies" by "procedures"?

~ -~ -~

MR, J.P.D. JOHNSHF (New Zealand): Mr. Chalrman, in the event
of our proppsal to amend article 33 being accepted, the wording of
this provision would of course, be inconsistent with that s tuation;
I do not wish to press the matter at this point on the undersianding
that, in the event of our amendment being adopted, we have tho
right to come back and suggest the amendment that we have given
here.

CHAIRMAN: The Delegate for Australisa.

Mr. C.E. MORTON (Australia): Article 31 refers to state

trading enterprises, but Articles 32 and 33 recfer to state trading
monopolies., I think it would meet the point of view of the Delegate
of New Zealand if, in the draft, we said "enforcement of state

tradin® monopolies or enterprises”.
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CHAIRMAN: I weuld like to get a unanimous decision on
this. Would 1t be any help if 1 suggested leaving out the
word “monopoly" and say "enforcement of State trading operated.

.
P

Mr, R.J. SHACKIE (United Kingdom): I tnink it might be
the best plan if we leave the current wording, at any rate for
the present. Tizere is a particular reason wihy I sugsest that,
namely, that it is only where you have a monopoly of State trading
that it is necessary to have prohibitions on importation or
exportation in order that they may be enforced. If I understand
the New Zealand amendment rightly, it would cover the case where
 you have a substantial control of import trade already in

existence by means of import regulations and controls. Those

would be self-contained, so to speak, being a system of import
control. They operate themselves, and there is no need as far ’
as I can sec¢ to mke any further speeific provision here for them. '
It is only in the case where you have State-trading monopoly that
you need to have this type of proviéion.

I also venture to doubt whether the omission of the word
"monopoly"™ by itself would meke any difference, because the
New Zealand system, if I understand it rightly, is not -at any
rate nécessarily - one of State trading but one of State control
of trade. For those reasons, I feel that until we know what |
comes out of the Yew Zealand proposed amendment to Article 33,
wé had bettef leave this wording as it stands. If and when we
get a decision on Article 33, we (or whatever other body may be
appropriate) might look at this wording and see if it requires
any amendment, but my impression is that in any event it would

not require amendment.

CHAIRMAN: As the Delegate of New Zealand has already
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consented to that procedure. I take 1t that we agree to the text
as it now stands?

The Delegate of Czechoslovakisa.

Mr. B.J. BAYER (Czechoslovakia): My, Chairman, I wanted to
explain that whdn drafting our amendments, both of them, we
used the words "state trading monopolies”. We did it for the
reason that these words were used in the o0ld placs. In arder
to show that we Go not want 10 broaden the substance, we used
the same words.

We are, however, aware that these words are not very‘properly
used, sinee Article 31 does not ocover monopolies - Articles 32
and 33 deal with monopolies, whereas aArticle 31 covers State-
trading and private enterprises to whicn & SPécial or exd usive
privilege hes been granted. But since these enterprises'to
which a special or exelusive privilege has been granted involve
'some restrictions on the part of others and are also on
the same level as the monopolies covered in Articles 32 and 33,
we think it would be an improvement to drop the word

"monopolies" as you suggested, Mr. Chairman.
CHAIRMAN: The Delegate of the United Kingdom.

Mr. R.J. SHACKLE (United Kingdom): Mr., Chairman, I venture
to think that the word "monopolies" is required in any case.
It is only 1if and when you have a monopoly that you need it
proteocted by a restriction on imports. If by anj chance you
have a State-trading enterprise which is not a monopoly, it

would no doudt simply go into the market and buy and sell
alongside private traders, and there would be no occasion te
have any restriction in that case at all. If any words should

be omitted, it should be the words "State trading", because

if you say "monopolieé operated under Section E of this Chapter"

then you have covered every type of thing which is dealt with
in Articles 31 and 32 and Article 33; so if there is to be any
dropping of words, it should be the words "State trading™ and - .
not "monopolies".
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CHLIRMAN: I ao not think it wise. for us to go on trying to
improve upon & text wﬁich has already been approvéd ty the interested

delegations.

With regard to the ‘remarks of the wepresentative of Czecho-
slovekia that Article Sl'doés not deal with moropolies, that is met
by the fact that we have cmitted mentioning the Lriicles. We simply
refer to Section E. T therefore take it that we cen now he unani-

mous 1n passing the text as it stands.

Mr. J.7,D. JOENSEN {few Zealand): I think there is some
validity in trL > ergument put forward by the delegate of Czechoslovakia

If you look at Article 31 it refers Lo the granting of privileges to

enterprises which import, but Avbicle 32 provides "If any Member,
other than a Member subjiect %0 the provisions o Articls 33, estab-
lighes, maintains or authorises,'formaily or in fact,’an effeotive
monoﬁoly of the importation or exportation of any product” . It
need not therefére be a 8tate trading monopoly; it may be & monopoly
authorised by a State to sore enierprise, end in that seunse I think
the suggestion made By the delegate of the United Kingdom that the

words "State trading' might be omitted would meet the point.

CHAIRMAN : To me it is & maticr of indifference whether you kesp
the words "State trading® in or not because the refercuce to Sectioh
E, Chagpver V is a’refefence 10 the clauses dealing with SHate trading,
80 ths wordivg "3tate trading" 1u the %ex’t is superfluous. '

We have not very much time to spare on this discussion and if we
can come to0 an agresment on the omission of the wordg "State tr.dingn

I do not think we snould lose arybthing ab all,
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Mr, B.J. BAYER (Czechoslovakia) While I entirely agree with
you, Mr. Ghairman, in vzew of the discussion I think it might be
better if we simply said generally "measures necessary to the enforoe-

ment of operations under Sectlon E."

CHAIRMAN: I am afralid that that would be g littls too general .
If you do not mind, I think we could agree on leaéing out the wordas
"State trading", and keep "monopolies”, on the understanding that
we can eome. back to it after we have seen the fate reserved to
Article 33,

May I take 1t we are now qéreed?

(hgreed)

CHAIRMAR g We will now pass on, I sﬁil; have three ques-
tions, The first is to remind you of an intervention of Dr.Coombs
abouf a week ago in which he touched upon two of the sub-paragrephs
of Article 37. The first one was that relating to fissionabvle |
materials. He sdid that he quite realised that that was a question
mainly concerned with security and defence but that, aftcr all, it
also has a commercial agpect., He dia not meke any formal proposal
but onlj .4drew the attention of our Commission to this commarcial
aspect of the problem of fissionable'materials. Although he did
not make"ony firm proposal, he mentioned tho,possibility of submitting
the.qoes%ion to such international body as could be considered

particularly competent to deal with it,
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My own view is that the only such body I kn-w of will be
the Atomic Commission on the Security Council, but that
Commission is exclusively decling with the prcblem from the
point of view of disarmament, and I Gc not think that the
Members of that Commission will be in any better situation than
ourselves for appreciating the commercial aspsct of trade in
fissionsble materiels; s2 I dc not know whether we can do
much more than simply note the cpinion expressed by Dr. Coémbs
in our Report, end say that we do not see any sclution tc it.
But before doing that we must ask the Representative of Augtralia

whether he wishes to add anything to what Dr, Coombs said.

Mr, MORTON (hustrelia): Mr. Chairman, the isustralian

Delegation wishes to meke a prcvisional reservetion against the

inclusion of (o) in Article 37.

CHLIRMAN: In the second point raised by Dr., Coombs,
point (J), "Relating to the conservetion of exhaustible netural
resources if such measures are teken pursuant tc international
agreements or are made effective in conjunction with restrictions
on domestic production or consumption", Dr. Coombs said there
wére cases where the rate cf domestic ccnsumption is extremely
conservative for technical reasons, apart from the imposition of
any restricticn, and it might be difficult tc prevent natural
riches being exhausted, if dealt with always in the light of
restriotions on the domestio prcduction. Thot question alsc

wes reserved for further consideraticn here.

Mr. MORTON (isustrelia): We have no formal reservation to

meke,
CHAIRMAN: Thank you.

Then we pass on to a Document I have received this morning

o
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from the Netherlands Delegation, and I teke it it has been
distributed...

Dr. SPEEKENBRINK (Netherlemds) (Interpclesion): Just befors
you stert, I wculd ask for somé further clarificetion on (e).
‘I see, "In time of wer or other emergemcy in internatiomal

relations, relating to the protection of the essentisl security
interests of & Member". I have, I may say, read that phrase
- many times; and still I cannot get the real meaning of 1it, -

What do we mean -~ "emergenocy in international relations"?
Is that "immediate", through a war? - or what is the "emergenoy
in internsticnal relationa"?

The second point that is troubling me here 1s, whaf are the
"essential security interests" of = Member? I find that kind

- of exception very difficult to understend, and therefore
possibly a very big loophole in the whole Charter,

I might say that in a time of emergency we have no Pesce -
Treaties signed, end I consider that it is essentiel for me to
bring as much focd to the country as possible, so that I muét
do everything tc devélop my agriculture, notwithstanding all
the provisicns of this Charter, It mighf be a little bit far
fetched, but as it stends here it realiy is worrying me.

I cennot get the meaning of 1t,

ey
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CHFATIRMAN: The Dclecgate of the Unitcsd States,

Mr, J,M,LIDDY (United Stetes): I suppose I ought to try
t5 answor that, because I think the provision gocs back to the
ariginal draft put forwsrd by us and hss not been changed since,

'We gave =2 gnnd deal nf thought to thc qucstion of the
sceurity exception vhich we thought should bs included in the
Chartecr. We rccognized thet there was 2 grc=t daﬁger of having
too wids an exception and we could not put it into the Charter,
simply by saying: "by any Member of measures relating to a
Member's sceurity interests," becausc that would permit
anything under thec sun. Therefore we thought it well to
draft provisinns which would tekc carc of really cssential
security intsrests and, 2t the same time, so far as we could,
to limit the sxceptions =nd to adopt that protection for
meinteining industries undszr cvery concciveble circumstencce

7ith regard to sub-parazegraph (¢), the limitation, I think,
is primarily in the tims: first,nin time of war.n I think no
one would qusstion the nced of 2 Member, or the right »f a
Member, to takec 2ctisn relating to its szcurity interssts and to
determine for itsclf - which I think we ce2nnot deny - what
i1ts sscurlty intercsts are.

As to the sscond provision, "or other emergehcy in inter-
national reclatisns,”" we hod in mind particularly the situation
-which cxistcd bzsfore the l=st wer, before our own porticipation
"in the last wsr, which was not until thc :nd of 1941, iiar hed
been going on for tws ysers in Turopce =nd, =2s the time of our

own participation approachzd, we were required, for our own

proteection, to ta2kc many measurcs which would hove been prohibited

by ths Chartesr, Our cxparts 2nd imports wers undcr rigid contrHl.

They were undcr rigid contr-l bscause of the war then going on,
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I think there must bc soms latitude here for scourity
me=suresg, It is re2lly a qucstinn of = balanes, We have got
t> have some exceptions. e cannot make it o0 tight, because
we cann”t prohibit mcesures which =2re needed purely for
security reasons. On the other hand, we cannot make it so
broed thet, under the guise »f security, countriss will put on
measures which reaily have & ¢chmmercial purprss.

s heve given considerable thought to it and this is the

bsest w¢ ecould producs to preserve that propecr balances

CHAIRMAN: Does that givs satisfaction t> the Dslcgate
of the Netherlands?

Dr. A.B.SPEEKENBRINK (Nctherlands):  Well, Mr. Cheirmen,
I cesrtainly could not improve the text mvsslf. I only weanted

to point out ccrtein d2ngers, Othsrwise I =grec with it.

CHAIRMAN: In defence of the text, we might remember that
it 1s = paregraph >f the Chartsr of the ITO and when the ITO v
is in operation I think the atmosphere inside the ITO will Dbe 5
the only effdcient guarantce ageinst abuses of the kind to whioch F
the Netherlands D:lsgate has drawn our attention.

e may now pess on 1o the ncw proposal bf the Netherlands
Delegation on Article 37, I would mention that it was only
distributed this morning, but, ~s this is probably our last
mceting, I hope Dilegates will be willing to consider it upon i
its merits, I will call upon thc Netherlands Delsgate kindly |

to introduce his amendment.
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Dr. 4.B. SPEEKENBRINK (Netherlanis): Mr. Ch2irmen, in sub-
paragraph (g) we mention especially the protection of patents, trade
merks and eopyrights, anéd we think that there is also a good case’
for the protection of a grcwcr of certein plants who is specialising}m
methods of imoroving the quality and has had to have, for some time,
proteetion. I think that is the best explenation I can give to you,
and I should also like to draw your attention to the fact that the

FAO should study this problemn.,

CHAIRMAN : You have the paper of the Netherlands Delegation in
your hands. I would like to know whether any delegate has any

opinion to express on this?

Mr. R.J. SHACKLE (United Kingdom): Mr. Chairman, it does seen
to me that this new proposal raises rather new and rather wide issues,
It seems to me that, in any case, it would need expert consideration
- congideration by agriculturel experts, possibly also by patent
experts. I ann bound to say thzat, on the facﬁ.of it, it ssems to me
that it would be rather difficult to acoept unless, and until, thes
proposal of the F40 for a patent is accepted. In the absence of
some check of that kind, how could one be sure that thefe real 1y
was anything special about a particular breed of plant? It does
geem to me that it would apply in connsction with expert restrictions,
which would be extremely 3ifiicult to keep a check on, On the
other hand, if any proposal in the nature of a patent Coes
natefialise, then the matter would probably be covered under the
existing (g). If it was nct fully coverasd under'that, we should
know what the Fi0 propcs=l would involve. In the present position
of affairs, it seems to me difficult to suvwimit ourselves to a
proposal of this kind. I feel sure thet we should nésd some

expert studv bt~ exprese any Jefinite opinion about it.




=a E/PC/T/4/PV/33

Br, 4,B, SPEEKENBRINK (Netherlands); I .can quite follow
Mr, Shackle's g?jeqtions, because it is a diffioult subjec%?%hat we
qaly introdueedtoday., We did it because we thoughtthet it would not
be right, if we are thinking on these lings, to bring something
néwligyihe World Conference which we have not diseusseﬁ here. Ir
that right {s opecned to us, we are quite prepared to meke a further
study, or that the F4L0 should make a further study, but I would.not
like, as I sald, to bring emything new into the‘World Conference ~ *

without properAnotice here.

Mr, J. MEIANDER (Norway)} Mr. Chairman, we do not see any
general objeetion to that proposal in principle. There may be some
tochnical aspcets which would have to be considered, but, if there
is really & case here, I think we should not exclude the possibility
of_introdpping this excéption. I think the principle itself seems

, Weﬁ%ﬁea%sdosnable, and I think oné ought to consider it, but as the

Delegate has already pbinted'out, this perhaps ought to be
¢ i.8idered in the light of same furthor studies by the FAO, I
yhink we all ought to accept that. (

CHAIRMAN: I understend that the Netherlends Delegete is.
perfectly agreeable to having his.initiative noted in our report.

Mr. O.E. MORTON (Lustrelia): Mr. Ohairmen, I think we ought
to consider that, if a grower of a bulb or a flower is protected,
the growey Who improves animals for commercial ‘use by selection or
other soientifie methods, has similér rights. -Thé United Kingdom,
France, New Zealand and even Auétralia are very proud of their.
blood stook of oertain kinds. I think any right given to the
grower of a new bulb or plant would be équally within the provinsse -~

partioular '

of the breeder of stock, uf a /  variety. If the two

propositions could be linked together, we might see some virtue in

it.
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- MR, J,M. LEDDY (United States): We might well add that,
regarding restrictions on exportation; we could put it under
provisions for patents and so have all three branches of protection

on the same basis.

CHAIRMAN:S Well, I congider this digcussion 15 cloged. .

I would, on my own behalf, like to mention that this preposal,
of oourse, must be seen in the light of what our Preparatory
Committee has already dealt with in regard to our mutual duty to
place adequate supplies of oezxpital funds, advanced technology,
trained workers, nanugericl skill ete, at everybody's disposal.

I have to state two things still. One is Jjust to state that
in our text of teohnical articles we hive soue few expressions th at
are not always uselC in the same munner. we have, for instance, 1
"gtudy" and "investigatioa". We deoiGed in one place to replace
;inveséigation“ by "study"ﬁ- I take it that we agree to ths same
in other placeé whefe tha% ogcurs. Likewise, we have from fhe
sub-committee a paper (I think it is on srtiocle 17) where the
sub-conmittee strikes out M"is authorised to" and replaces it by
"may", and at the uvottom of the same text tﬁe same sub-committee
dses\the expression "is authorised to", but I take i that the

Legal Drafiing Committes will go through all that and we need not

worry about it.

The Delegate for Canala.

MR. G,B. URQUHLRT (Oanada): Mr. Chazirman, thersc is one siz2ll
item of unfinishel business that appears on page 3 of Locunsnt T/103,
which states that the Canadian Delegatse «gsociatecs himself with the

"and also vessels and other
proposzl of the Lelegate for Chile,that/ means of transport™ bo

deleted frow: artiole 16, In view of the faot that it Goes not

appear very likely that we will get zny Gegres of support for that
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proposal, and in view of the expressed desirs to get unanimous
agreement on a8 wmany srticles as possible, I think that we no

longer wish to be associated wich that proposal.

CHaIR L.Is Thank yous

The Delegats of France.

M, L. ROUZ (France ) (Intesrpretation): Just one remark,

Mr, Chairman, in connsction with paragraph (g) of Article 37. I
gee in the English text, on the basis of the Czechosiovakian

* proposal, the expression "copyrighte'is included, while the French
text in this place says "righte of reproduction®. I should like
to remind you that the e¢quivalent of the ters "copyrights" in French
is "droits d'auteur et de reproduction" inslead of "droits de
repfoduction". That is a point to which we have alfeady drawn the

attention of the Commission in Gocument /44 subaitted in May.

| CHaIRMLN:  Now, I come to my last question. e have been
asked by the sub-committee dealing with Chapter VIII to draft - or
& draft is suggested - a proposal for an srticle including, in one
of the last parts of the Charter, the four points of srticle 37
which we had previously:ﬁecided should be transferred to one of

the last Lrticles. We have the text here of the United States

; proposal in document W/236 on page 13. This contains 2 proposed
Lrticle 94 "General Exceptions?, and there we find in (a), (b),
(¢) and (d) the cifferent items of the previoussirticle 87 - so far,
§0 good. Ther is to my nmind no altecration to suggest in the
text of these sub-paragraphs, but the question arises as to what

shall be the Introduction to these sub-paragraphs in the new Article.
The United Statcs Delegation has submitted on the 4th July the
following text : "Nothing in this Charter shall be construed to
require any Member to furnisk any information the disclosure of
whichh it considers contrary to its essential sccurity interests, or

to prevent any Member from taking any aciion which it may consider

to be necessary to such interests", and so on.
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Now, we have on sevsral occasions noted that by transferring
these items from Article 37 to the eni of the Charter we take them
away from the sanctlion clauses of Chapter V - we take them away
from Articles 34 and 35 - and béfore we approve this suggestion
for the introduction, we must make our up minds whether we are in
agreemsnt that these clauses should not provide for any
possibility of redress.

The Delegate of the United States.

Mr. J.M. EEDDY.(UniteE States): I would like to say
-gome thing about this Article: <first, the refersence to the
furnishing of information -this wes drewn from the Restrictive
Business Practices Chapter, and under this provision here it will
be possible to eliminate that exception in Chapter VI, Also,
1t should be possible to eliminate the specific exceptions in
Chapters VI and VII relating to some of the other types of action
under (a) (b) (e¢) and (d).

Secondly, you will note *that the words in sub-paragraph (a)
"or their source materials" hawe been added in the text here.
T believe it was left this way, that the words should read
"Relating to fissionable materials"™ and then there was a note in
the Report that that included source materials. We suggest 1t
might as well be put in the text.

Finally, I.think that the place of an Article in the Charter
has nothing to do with whether or not it comes under Lrticle 35.
article 35 is very broad in its terms, and I th;pk probably
covers any action by any Member under any provision of the
Charter. It is true that an action taken by a Member under

Article 94 could nct be challenged in the scnse that it could not

be claimed that the Member was violating the Charter; but if
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that gction, even thoﬁgh not in conflict with the tsrms of
article 94, should affect another Member, I should think that
that Member would have the right to seek* redress of some kind
under Article 35 as it now standis. In other words, there is no
exoeption from the application of hrtiole 35 to this or any
other Article. !

CHAIRMLN: The Dslegate of Australia.

Mr, C.E. MORTON (Lustralia): Mr; Chairmen, the fissimable
meterizls seem to be bobbing up like King Cherles' head, rather
to my embarrassment, from time to time. Article 94 is so wide
in its coverage - it says "or to prevent any Member from taking
any action which it may consider to be necessary to such
interests" - that I am very glad to have thc assurance of the
United States Delegate that in his opinion, at any rate, a
Member's rights under Article 35 (2) are not in any way impinged
upon. Could we have a paragraph in Lrticle 94 to make it clear,
or some wording in Article 94 that says that a Member's rights
under Article 35(2) will not be impinged upon? Ysu only went
to give one of thése "kerbside“'OPinions, is that it°?

\
A\
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CHAIRMAN: We have only been asked by the Sub-Committee deal-
ing with Chapter VIII whether we have any remarks to make on this,
and I ® not think we déan do better than say that the drafiting of
paragraphs (a), (v), (e), (d) and (e) is in conformity with what
we have decided. 'The only thing is that paragraph (é) relat” only
to fissionable materials, and in our explanatory note we stated that
that comprised also materials from which they are derived; Dbui,
for the rest, we have no observation to make on this sub-paragreph
of the new Article 94.

As $0 the beginning of Article 94, I think we could Jjust simply
leave it to the 8ub-Coimittee dealing with Chapter VIII.

Mr. J.M., LEDDY (United States): The Sub-Comamittee on Chapter
VIII referred this to Commission A after consideration because they
felt 1t was not within their competence to deal with. They are deal-
ing solely with the question of organisation, whereas, we are dealing

with subgtance.

CHAI RMAN ¢ In the light of the declaration of the United
States representative confdrming the applicability of Articles 35,
has any delegate any objection to the text in this proposéd new

Article 94%

Mr. C.E. MORTON (Australia): The Australian delegeation would
have no obJection t9 the text provided a nate ig inserted in i
o RepOrs of this Commission saying that it is our unanimcus opinion
that the text of article 94 does nob conflict with +the Members!

rights under paragraph (2) of arsicle 35.

Mr. J.M, LEDDY (United States): I éo ncs object %o that,
but it ralses some questions of inticrpretation. In my view, Article
95, in its terms, covers evervihing in the Charter. It says

that if any Member adopts any"measure, whether or not it corfliets
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with the terms of thisChartert, If we put in & note of this kid
in respect of Article 94 I think it may raise doubts elsewhere in the
Ohérter. Therefore I would rether yot see that kind of note. I
thiﬁk we-should have a clear and explicit note on Article 35 saying
that no Member shall bring any complaint in respect of Article 94
in order to get out of Article 34. I would rather have it left
that.way because it i1s perfectly clear from the text that Article

35 does apply to srticle 34.

Dr.A.B. SPEEKENBRINK (Nethcrlocds): If thereis any doubt left
about the applicability of Articles 35 and 34, should it not be for
the Drafting Committes to solve the problem?

CHAIRMAN: I think that the simplest thing is for us to say to
the sub-Commitice on Chapter VIII that we have considered this pro-
posed text of 4rticle 94 and as far as we are concerned we have no
objéct16n to'it, because we read it in conjunction with peragraph 2
of Article 35. I know that in the Sub-Committee on Chapter VIII
they have redrafted Article 35, and it simply means that we draw
their attention to the fact that they should not read it in sueh a
way as not to make it applicable to the whole of the Charter in the

newer text.

¥Mr. J.M. LEDDY (United States): I thiok that -the Sub-
Committee on porasraph 2 of Lsticle 35 is a separate sub-Committee
and not the Sub-Comaittee on Chapter VIII.

There is o separate Sub-Committee on Articles 34, 35, and 38.

It 1s~paragraph 2 of Article 35 that I am talking about.

Mr. C.E. MORTON («ustralisa): There is a good dual of weight

in the statement of the United States delegate and I am therefore
brepared to withdraw our reservation.
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CHAIRMLN: Then I em in agreement with the Sub Commi ttee
on Chapter VIII, that we have c*nsidered and approved this
Draft cf the new nrticle 94.

Mr. SHnCKLE (United Kingdom) Mr. Chairmen, a tiny
verbgl point in (a)"Relating to fissicnable meterisls or fheir
scurce materials", I understand the Commission seid "the
meterials from which they are derived", sc perhaps it would be
better as adopted bj the Commigsicn, which will be "source of

" materials",
CHAIR AN: Any further ocomments?
. The Delegate of the United States.

Mr, LEDDY (United States): You mentioned the other day that

there should be an opportunity at some stege for reaomsideration of

some of the points on which reservetions have been mede &as

carly as possible.

Would it be possible for Uommigsion "A" to have some sort
of a speoisl meeting, to take up ell those things at some future
time; as I understand we cannot 4o thet at the Preparatory
Committee - Commission "i4i" is supposed ¢c be answerable to the
Preperatory Commission for this purpose; 80 1£ it planned to
have another meeting perhaps we oould gc cver & number of points

thet are still open.

CH.L.IRMAN: Well, it cortainly is my view that we must
have another - as late as pcssible, but not tcoolete,

The Meeting is adjournsd,

~ The Meeting rosa.at 5,5 p.m.




